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SUMMARY:
... Indian gambling and casino operations have recently been referred to as "the new buffalo" for the new and previously unimaginable prosperity these ventures have brought to many tribes. ... In deciding to apply the criminal-prohibitory/civil-regulatory analysis to the Indian gaming controversy, the Cabazon Court examined the federal government's Indian policy and determined how that policy related to the issue of Indian gaming. ... Class III gaming activities, which included horse racing, dog racing, casino gambling, and slot machines, would be permitted on Indian lands if those activities were legal in the state and were the subject of a valid tribal-state compact. ... Section 2701 of IGRA provides that "Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the gaming activity is not specifically prohibited by Federal law and is conducted within a State which does not, as a matter of criminal law and public policy, prohibit such gaming activity. ... The Tribe, in response to the concerns of Texas officials and various members of the State's congressional delegation, petitioned Congress to adopt "language which would provide that all gaming, gambling, lottery, or bingo, as defined by the laws and administrative regulations of the State of Texas, shall be prohibited on the Tribe's reservation or on tribal land." ...  

TEXT:
 [*378] 

I. Introduction



"Why is it we cannot seem to treat the first citizens of this country with decency and justice? It makes one ashamed." 1



Indian gambling and casino operations have recently been referred to as "the new buffalo" for the new and previously unimaginable prosperity these ventures have brought to many tribes. 2 The advent of Indian casinos has allowed the tribes to do what the state and federal governments have failed to enable them to do- escape from the abject poverty in which they have been mired for centuries. 3 Tribes that were previously dependent on the government for their very subsistence have become self-sufficient; they have built schools and health clinics, funded scholarships, and provided employment opportunities for both tribal members and citizens of the surrounding communities. 4 Unfortunately, however, it seems this new buffalo is likely to suffer the same fate as the original-slaughter at the hands of those who value neither the tribes themselves nor the buffalo on which they depend.



Do the laws of the United States and the State of Texas allow gambling on Indian reservations in Texas? The debate over gambling on Native American reservations is not new, and it is certainly not native to the State of Texas. 5 Since the rise of Indian gaming in the 1980s, there has been a constant struggle between the federal government, the states, and the Indian tribes over who should control Indian gaming and how, if at all, it should be regulated. 6 Many tribal and state governments have faced this problem in the past and under the watchful eye of the federal government, have implemented a wide range of regulatory systems as solutions. 7 Texas, however, is a relative  [*379]  newcomer to the Indian gaming debate, largely because the three Texas tribes were slow to take an interest in tribal gaming. 8 Texas's situation is quite unique, and despite the State's late entry into the Indian gaming debate, the Texas issue promises to be one of the most spectacular, and possibly the most definitive, legal battles on the issue to date. 9



This comment will examine the federal and state statutes and court cases that are relevant to the Indian gaming issue in the United States as a whole and Texas in particular and explain why these decisions allow Indian gaming in Texas. Part II will focus on the history of federal-tribal relations and state-tribal relations and give a synopsis of the current relationship between the federal government, the states, and the Indian tribes. 10 This part will also examine the economic and political factors from which Indian gaming arose in the early 1980s. 11



Part III will provide background information and a critique of the applicable federal cases and laws that purport to govern gaming on Indian lands in all states. 12 This part's analysis will focus on the Cabazon decision, the enactment of the Indian Gaming Regulatory Act, and the landmark Seminole decision. 13 Part IV will analyze the Texas Indian gaming issue in depth. 14 This part will analyze the past and ongoing legal battles between the State of Texas and the Tigua Indians of El Paso and the Alabama-Coushatta Indians of Livingston. 15 This part will also discuss why the Fifth Circuit decision in Ysleta, which currently controls the gaming issue in Texas, was in error. 16 This part also will analyze the federal law that controls gaming in Texas, and show why the Act should be amended or repealed. 17 This analysis will make clear Texas's current public policy on gambling in general and show that Texas no longer has a comprehensive public policy against gambling. 18



Part V will look at the future of Indian gaming in Texas and recommend legal solutions that will allow Indian gaming in Texas under a limited state regulatory structure. 19

 [*380] 

II. History of U.S.-Tribal Relations



In order to fully understand the arguments surrounding current Indian gaming issues, it is essential to have a grasp on the history of U.S.-tribal relations in general and the current status of Indian tribes and their gambling endeavors.



A. Indian Citizenship Today



Since settlers first arrived in what is now the continental United States, Indian tribes were recognized as distinct political entities, and their members were not considered citizens of the United States. 20 Today, however, Native Americans enjoy a kind of triple citizenship; Indians are members of their tribes, citizens of the state in which the tribe resides, and citizens of the United States. 21 In many respects, however, tribes are still treated as quasi- sovereign nations, with limited powers of self-government. 22 Tribes are not considered foreign nations; they are, however, "'distinct political' communities . . . whose 'relation to the United States resembles that of a ward to his guardian.' " 23



It has traditionally been the federal government, and not the states, that has exercised control over Indian tribes. Article IX of the Articles of Confederation was the first document to recognize that the federal government, rather than the states, possessed the requisite power to deal with Indian tribes. 24 "The United States in Congress assembled shall also have the sole and exclusive right and power of . . . regulating the trade and managing all affairs with the Indians." 25 The same idea was expressed in the Indian Commerce Clause of the U.S. Constitution, which provides Congress with the power "[t]o regulate commerce with foreign nations, . . . the several States, and with the Indian tribes." 26 It is interesting to note that the language ultimately incorporated into the Constitution was much more limited than that found in the Articles of Confederation; the final language gives Congress the power to regulate only "commerce" with the tribes, while the original gave Congress both the power to regulate trade and manage "all affairs" concerning the Indians. 27 This change of terminology would seem to indicate that the federal government left other Indian affairs to the realm of the states;  [*381]  however, the term "commerce" has been interpreted quite broadly, and Congress has exercised control over virtually all Indian affairs, leaving few Indian issues to the control of the states. 28



In examining Congress's relations with the Indian tribes, three distinct policy eras emerge, each clearly embodying a different type of federal Indian policy. 29



B. The Removal Era



With the Louisiana Purchase in 1803 and the acquisition of Florida in 1812, the United States virtually doubled in size. 30 This expansion put new pressure on the Indian tribes located in eastern areas to give up their lands and move west to make way for non-Indian settlers. 31 Thomas Jefferson proposed a constitutional amendment to exchange Indian land east of the Mississippi for land to the west, which was at that time considered uninhabitable for white people. 32 Although the amendment failed, this euphemistic " 'exchange of lands,' " which was essentially the removal of Indian tribes by force, began in 1817 and continued through the 1850s. 33 Virtually the entire Indian population of the southeastern United States was moved west of Mississippi during this period (hence the term "Removal Era"). 34



By the mid-19th century, it was difficult to find any area in the United States without white occupation, since westward expansion and the new theory of "manifest destiny" brought settlers to all parts of the continent. 35 The tribes that had been relocated were again pressured to give up their land, and the federal government adopted the idea of Indian reservations. 36 Through the use of treaties and promises of material and political assistance, the U.S. government moved most of the western tribes onto reservations between 1860 and 1880, thereby securing Indian land for non-Indian settlers. 37

 [*382] 

With the tribes firmly ensconced on reservations, the first real government push toward assimilation began. 38 The term "assimilation" referred to the process of forcing Indians into mainstream American culture by forceably changing their dress, religion, lifestyle, and culture. 39 The government euphemistically referred to the policy of assimilation as "educat[ing] Indians in American ways." 40 Christian churches were encouraged to direct educational activities on reservations. 41 Many aspects of Indian culture, including dances, ceremonies, and certain forms of tribal government, were banned by the newly established Bureau of Indian Affairs (BIA). 42 Without land or resources, tribes were forced into economic dependency, relying on allotments from the BIA for their very subsistence. 43 The Meriam Report of 1928 examined the conditions then existing on Indian reservations and judged the forced assimilation policy a failure, citing "appalling housing conditions, low incomes, poor health, and inadequate education." 44



The Removal Era, during which federal action forced tribes into economic dependency, holds the roots of the trust relationship that is currently recognized as existing between the federal government and the tribes. 45 It is important to understand that the current trust relationship is not, and has never been, a relationship in which the United States exercised, or even recognized, any kind of fiduciary duties toward the tribes; from inception, the relationship between the federal government and the Indian tribes has been marked by coercion, misplaced reliance, and distrust. 46



C. The Termination and Relocation Era (1945-1960)



In 1943, the federal government again conducted a survey of Indian reservations, and not surprisingly, found that conditions were remarkably similar to those that existed during the time of the Meriam Report. 47 In addition to the appalling living conditions, the federal government was influenced by Native American participation in the war (WWII) and by mixed-blood "de-Indianization," which led the government to conclude that assimilation was being accomplished. 48 Armed with this information, the  [*383]  federal government essentially gave up its forced assimilation policy and instead turned its focus toward integrating the Indian population into mainstream America by terminating the trust relationship between the tribes and the federal government by restoring the tribes to a state of relative independence. 49



To the Indians, "termination and relocation" meant the loss of history, land, cultural identity, and way of life. 50 "The government hoped to ultimately negate Indian identity through assimilation into the mainstream society." 51



"During the 1950s, Federal Indian policy was a three-pronged program: (1) termination of [federal supervision and assistance to] tribes over which Federal responsibility was thought unnecessary, (2) transfer of Federal responsibility and jurisdiction to State governments . . . , and (3) physical relocation of Indian people from reservations to urban areas." 52 Between 1954 and 1962, more than one hundred tribes were terminated from federal supervision, and approximately 2.5 million acres of Indian land were removed from protected status. 53 In an effort to remove Indian land from protected status, several termination bills for specific tribes were enacted beginning in the early 1950s. 54 Termination bills terminated federal support and guidance for recognized Indian tribes. 55 "Tribes chosen for termination were those . . . [with the most] resources, the greatest administrative skills, and the highest degree of acculturation to the ways of the surrounding white society." 56 "The principal result [of termination] has been the impoverishment of many [Indians] . . . and the assumption by state authorities of responsibility for the many [Indian] health, welfare, and employment problems which the Federal Government had previously handled." 57 Thus, the Termination Era marked a radical change in federal Indian policy, as the responsibility for the welfare of the tribes was shifted from the federal government to the states. 58



D. The Move Toward Self-Determination (1960-Today)



The rise of the federal government's current policy of Indian self-determination and the return to federal, rather than state, control of Indian policy began with the election of President John F. Kennedy in 1960. 59  [*384]  Kennedy pledged protection of Indian lands and U.S. assistance for economic development. 60 It was actually President Richard Nixon, however, who in 1970 publicly repudiated the termination philosophy and recognized that "[t]he special relationship between the Indians and the Federal government is the result . . . of solemn obligations which have been entered into by the United States Government," and that although self-determination should be encouraged, it was not right to deprive the Indians of all federal assistance. 61



Following this shift in policy, Congress enacted several pieces of legislation providing various forms of federal assistance to Indian tribes. 62 Most notable is the Indian Self-Determination and Education Assistance Act of 1975. 63 The Act encouraged tribes to assume responsibility for federally funded Indian programs, allowing tribal governments to control their own housing, education, law enforcement, social services, and community development programs. 64



"The self-determination movement was accelerated through a series of decisions by the Supreme Court in the 1970s and early 1980s. The Court emphasized 'Indian sovereignty' and the inherent power of tribes to assert their economic, political, and cultural authority in appropriate areas." 65 The federal policies of the 1980s affirmed tribes' right to self-government and to self-determination and seemed to support government-to-government relationships between the tribes, the federal government, and the states. 66 This federal policy of "Indian self- determination" is still advanced by the federal government and the BIA today. 67 It is important to understand current federal Indian policy and its goals in order to interpret Indian gaming issues and Indian gaming legislation, because the goal of any gaming legislation is arguably to advance the government's policy of Indian self-determination, and should therefore be interpreted in that light. 68 Both state legislatures and the federal courts, however, have consistently failed to consider the self-determination policy when interpreting Indian gaming laws and making decisions affecting Indian gaming issues. 69

 [*385] 

E. The Rise of Indian Gaming



In the late 1970s and early 1980s, "[a]s federal support for tribal activities continued to diminish and alternative economic development activities in Indian Country remained minimal, tribal governments turned first to high-stakes bingo and then to other forms of gaming to provide revenue for tribal services." 70



In 1979, the Seminole Tribe of Florida was the first tribe to enter into the bingo gaming industry in a major way. By 1982, their [(the Seminoles')] bingo operation was annually netting $ 2.7 million. This, and a few other success stories around the country, caused many additional tribes (and the Reagan administration) to encourage more gaming enterprises on reservations to stimulate economic development. Economic self-sufficiency was a cornerstone of the [Reagan] administration's Indian policy. Gaming enterprises were seen by many . . . as a quick fix for the difficult economic conditions on numerous reservations with limited resources. 71



Because of this view, gambling on Indian reservations was actively encouraged by the federal government, and for a time, revenue generated from gaming activities allowed some tribes to replace or supplement federal funds. 72



Unfortunately, as the success of Indian gaming increased, competing economic and ideological concerns of the states and non-Indian gaming enterprises (such as private casinos) also increased and became more visible. 73 "The economic conflict was also [fairly] straightforward: who would control or share in the financial benefits resulting from the money wagered and lost in games operated by Indian tribes?" 74 The ideological conflict, however, had more to do with federal Indian policy and "the shift away from a [system of] federalism dominated by the state governments to one dominated by the national government." 75 "Indian policy has often been driven by conflict over who controls Indian Country-the federal government, state governments, or the tribes themselves." 76 Therefore, the ideological conflict involves the question of who has the authority to control what happens on Indian lands. 77  [*386]  " '[T]he semisovereign status of Indian tribes is at the heart of the Indian gaming controversy.' " 78



III. Legal History of Indian Gaming Issue



A. The Courts Consider the Goal of Federal Indian Policy for the Last Time: California v. Cabazon Band of Mission Indians



Cabazon was, and is, a landmark decision for several reasons. First, Cabazon was the first court battle between the states and the tribes over who was to control gaming on Indian lands. 79 Second, Cabazon was the first decision to introduce the "criminal-prohibitory/civil-regulatory" analysis to the realm of Indian gaming and the first to use it to determine the permissibility of Indian gaming activities within specific states. 80 Third, and perhaps most importantly, the federal courts, for the first and last time in Indian gaming history, examined the federal government's Indian policy and considered that policy in reaching their decision. 81 It is also important to understand Cabazon because the rationale set forth in this case is central to the current debate in Texas. 82



In 1980, the Cabazon and Morongo bands of Mission Indians began conducting bingo and card games on their reservation in Riverside County, California. 83 At the time, California law permitted several forms of gambling, including bingo games, pari-mutuel wagering, and a state lottery. 84 Additionally, card games were legal under state law but could be outlawed locally. 85 Riverside County had exercised its option to prohibit draw poker and other card games, and the county also severely regulated bingo. 86 Two days after the Cabazon card club opened, the police department raided the reservation and arrested more than one hundred people. 87



After the arrests, the Cabazon tribe sued Riverside County in federal district court, seeking "a declaratory judgment that the county's ordinances did not apply on tribal lands, and ask[ing] for an injunction [to] prevent[]  [*387]  Riverside from enforcing them." 88 The district court ruled in favor of the tribes, holding that neither the State nor the county had any authority to enforce their gambling laws within bounds of the reservations. 89 On appeal the Ninth Circuit affirmed, concluding that the federal and tribal interests in permitting Indian gaming without state interference outweighed California's interest in prohibiting gambling. 90



Tenacious California then appealed to the Supreme Court, arguing that Congress expressly provided through Public Law 280 and the Organized Crime Control Act that state gaming laws were applicable to the Indian tribes on the reservation. 91 The Court held that:



if the intent of a state law is generally to prohibit certain conduct, it falls within Pub. L. 280's grant of criminal jurisdiction, but if the state law generally permits the conduct at issue, subject to regulation, it must be classified as civil/regulatory and Pub. L. 280 does not authorize its enforcement on an Indian reservation. The shorthand test is whether the conduct at issue violates the State's public policy. 92



California argued that high-stakes, unregulated bingo was a misdemeanor in California, and since a criminal penalty could be assessed, the activity was therefore criminal and could be prohibited on Indian reservations as against the State's public policy. 93 The Supreme Court disagreed, stating that just because "an otherwise regulatory law is enforceable by criminal as well as civil means does not necessarily convert it into a criminal law." 94

 [*388] 

Using the criminal-prohibitory/civil-regulatory methodology, the Court analyzed California's public policy on gambling and determined that the State regulated, rather than prohibited, gambling in general. 95 The Court based the decision on the fact that California operated a state lottery (thereby actually encouraging gambling by its citizens) and permitted pari-mutuel horse-race betting and certain forms of card games and bingo. 96 Finding that California only regulated gambling, the Court held that the State lacked the requisite authority to prohibit gaming on Indian lands. 97



One of the most notable aspects of the Cabazon decision is the Court's reliance on federal Indian policy for guidance. 98 In deciding the case, the Supreme Court followed established canons of statutory construction by interpreting statutory ambiguity in light of the broader context provided by other sections of the statute and by examining the intent of Congress as evidenced by the statute's legislative history. 99 In deciding to apply the criminal-prohibitory/civil-regulatory analysis to the Indian gaming controversy, the Cabazon Court examined the federal government's Indian policy and determined how that policy related to the issue of Indian gaming. 100 The Court examined the activities of the Department of the Interior, which is responsible for administering Indian affairs, and found that through the department the federal government had sought to implement a policy of Indian self-determination by promoting tribal gaming enterprises. 101 The Court noted that "the Secretary of the Interior has made grants and has guaranteed loans for the purpose of constructing bingo facilities" on Indian lands. 102 The Court also noted that both "[t]he Department of Housing and  [*389]  Urban Development and the Department of Health and Human Services have also provided financial assistance to develop tribal gaming enterprises." 103



These policies and actions, which demonstrate the Government's approval and active promotion of tribal bingo enterprises, are of particular relevance in this case. The Cabazon and Morongo Reservations contain no natural resources which can be exploited. The tribal games at present provide the sole source of revenues for the operation of the tribal governments and the provision of tribal services. They are also the major sources of employment on the reservations. Self-determination and economic development are not within reach if the Tribes cannot raise revenues and provide employment for their members. 104



After determining that Indian self-determination was the goal of federal Indian policy, the Court held that "[t]he inquiry [should] . . . proceed in light of traditional notions of Indian sovereignty and the congressional goal of Indian self- government, including its 'overriding goal' of encouraging tribal self-sufficiency and economic development." 105



The fact that the Court considered federal Indian policy in determining Cabazon was not considered noteworthy at the time the decision was rendered; however, it has been made noteworthy over time by virtue of the fact that the Supreme Court and the lower federal courts have subsequently failed to take federal Indian policy into consideration when deciding issues of Indian gaming and interpreting statutes relating to Indian gaming. 106 Subsequent court decisions have failed to make even a perfunctory analysis of federal Indian policy and have consistently interpreted Indian gaming issues in a manner that is diametrically opposed to the expressed federal Indian policy of self-determination. 107 The failure of courts to follow the well-established rules of statutory construction in cases following Cabazon has undermined the primary goal of federal Indian policy, and muddied the previously clear doctrine that provided that federal and tribal interests pre-empted those of the states. 108

 [*390] 

B. Balancing Competing Interests: The Indian Gaming Regulatory Act



1. General Provisions of IGRA



After the decisive tribal victory in Cabazon, the states, tired of being thwarted by the courts in their efforts to control Indian gaming, turned to Congress for help. 109 The states argued that they should regulate Indian gaming activities and offered four justifications for their desire to infringe on tribal sovereignty as follows: (1) the need to control criminal activity associated with gambling and the alleged inability of tribes to deal with such crime, (2) the loss of state revenue if tribes or the federal government regulated Indian gaming instead of the states, (3) tribal governments' inexperience in regulating gaming, and (4) a lack of faith in the federal government's ability to regulate Indian gaming. 110 The tribes argued that the regulation of Indian gaming was an attribute of their sovereignty and as such was not subject to federal or state regulation, but conceded that if Indian gaming must be regulated, it should be done at the federal rather than the state level. 111



Congress attempted to balance the competing interests of the states and the tribes with the passage of the Indian Gaming Regulatory Act (IGRA) in 1988. 112 IGRA essentially legalized gambling on Indian reservations by providing that gaming activities were conducted in compliance with a valid agreement (called a compact) between the tribe and the state in which the reservation is located. 113 IGRA also mandated that states have a duty to negotiate in good faith with a tribe toward the formation of such a compact and that the tribe could sue the state in federal court to compel the performance of that duty. 114



IGRA separated gaming activities into three separate categories: Class I, Class II, and Class III. 115 Class I gaming activities, which included traditional Indian social gaming with minimal prizes, were subject to the exclusive jurisdiction of the tribes. 116 Class II gaming activities, which included bingo, pull tabs, and punch boards, would be regulated by the tribes and the newly created National Indian Gaming Commission (NIGC). 117 Class  [*391]  III gaming activities, which included horse racing, dog racing, casino gambling, and slot machines, would be permitted on Indian lands if those activities were legal in the state and were the subject of a valid tribal-state compact. 118



One of the most important aspects of IGRA, however, was not any provision of the Act itself, but the process through which the Act was constructed. 119 The Act attempted to strike a balance between the competing interests of the tribes and the states, and was never intended to give the states unfettered control over gaming on Indian lands. 120 Throughout Senate deliberations on S-555, the bill that was ultimately enacted as IGRA, Congress clearly adhered to the expressed policy goal of Indian self-determination and self-government, and intended that IGRA be used not to inhibit tribal gaming activities, but to encourage such activities to enable the tribes to work toward economic stability. 121 " 'The problem for the negotiators was how to permit the state to have a role in regulation of Indian class III gaming, which Cabazon precluded, through the requirement for a compact without placing tribes at the mercy of a state which would not act in good faith.' " 122 The intent of the Act was never to wholly subvert Indian interests to those of the states; "the legislation was not intended to give states more than limited regulatory authority in Indian gaming and was not meant to be used by states to thwart tribes in their legitimate interests in conducting legal Class III games." 123 "The Congressional Quarterly called the law 'a compromise between the tribes, which are extremely leery of any diminution of their sovereignty, and the states, which adamantly oppose any gambling operations within their borders unless they have regulatory authority over them.' " 124



2. Congress Intended the Cabazon Rationale to Apply to IGRA



IGRA's most contentious provisions are those governing Class III gaming. 125 As previously mentioned, IGRA prohibits the tribes from conducting any type of Class III gaming activity that is not the subject of a valid tribal-state compact. 126 IGRA also requires the states to negotiate in good faith toward the formation of such a compact concerning Class III activities that are permitted by the state "for any purpose by any person,  [*392]  organization, or entity." 127 This language means that a tribe cannot require the state to negotiate over every type of gaming activity the tribe may wish to conduct; only certain types of games, those permitted by the state, are the proper subject of a tribal-state compact. 128 So, before negotiations begin, the tribe and the state must determine which games are permitted by the state and are therefore the proper subject of a compact. 129



This is where the Cabazon criminal-prohibitory/civil-regulatory distinction comes in. The Cabazon analysis directs states and tribes in determining which gaming activities are "permitted" within the state. 130 Cabazon's criminal- prohibitory/civil-regulatory analysis provides that if a state merely regulates an activity, rather than completely bans it, and does not have a public policy against the activity, then the activity is, in effect, "permitted" by the state. 131 Applying the Cabazon analysis to IGRA essentially requires states to negotiate over all games that are not specifically prohibited by criminal law or public policy, rather than the narrower class of games that the state expressly authorizes. This widens the classes of games allowed on Indian lands, so many states, including Texas, have been reluctant to accept application of the Cabazon analysis to IGRA. 132



Did Congress intend that the Cabazon analysis apply to IGRA? Unfortunately, the Supreme Court has not specifically addressed the question; however, both the clear language of the statute and the Senate Report accompanying IGRA provide convincing evidence that Congress intended that the criminal-prohibitory/civil-regulatory analysis be incorporated into IGRA. 133



First, the language of IGRA is a clear and unambiguous restatement of the Cabazon decision. 134 Section 2701 of IGRA provides that "Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the gaming activity is not specifically prohibited by Federal law and is conducted within a State which does not, as a matter of criminal law and public policy, prohibit such gaming activity." 135 This language is the essence of the Cabazon  [*393]  rationale and, in fact, is taken almost verbatim from the Cabazon decision. 136 If the activity is not specifically and completely prohibited by the state's criminal law and public policy, then it is regulated, rather than prohibited, by the state. 137 This language clearly states that only those activities that are prohibited by federal law, state criminal law, or state public policy are prohibited on Indian reservations. 138 By implication, this means that all activities that are not prohibited by federal law, state criminal law, or state public policy are to be allowed on Indian lands. 139 Congress has explicitly listed the activities that are prohibited on Indian lands (those that are prohibited by federal law, state criminal law, or state public policy); therefore, it is irrational to assume that Congress meant to prohibit other, unlisted activities, such as those that are merely regulated by the state. 140



The language of IGRA also provides that Class III gaming activities are the proper subject of a compact if those activities are permitted by the state "for any purpose by any person, organization, or entity." 141 This language may only be rationally interpreted to mean that if the state allows anyone to conduct the activity for any reason, then Indians may also conduct the activity on their lands. 142 There is no ambiguity in the statute's language. 143 If the state allows, for example, charitable organizations, such as churches, to conduct "Las Vegas nights" that offer casino-style gaming, then the state permits casino-style gaming within the meaning of IGRA. 144 The state cannot provide an exception to its gaming laws for charities without also providing an exception for tribes. 145 It is clear that this language, carefully chosen by Congress, was intended to incorporate the criminal-prohibitory/civil-regulatory analysis recently articulated in Cabazon to all cases brought under IGRA. 146



Second, in addition to the plain meaning of the unambiguous language of the statute, Congress's intent to incorporate the Cabazon rationale is  [*394]  evidenced by the Senate Report that accompanied IGRA. 147 The Senate Report stated that:



the Committee anticipates that Federal courts will rely on the distinction between State criminal laws which prohibit certain activities and the civil laws of a State which impose a regulatory scheme upon those activities to determine whether class II games are allowed in certain States. This distinction has been discussed by the Federal courts many times, most recently and notably by the Supreme Court in Cabazon. 148



This statement clearly indicates that Congress intended that Cabazon be used in the interpretation of IGRA. 149



However, the language in the Senate Report refers specifically only to Class II gaming; the Cabazon decision is not mentioned in connection with Class III gaming. 150 States have used this deficiency to argue that Congress intended the Cabazon analysis to apply only to Class II gaming. 151 Well- settled principles of statutory construction, however, mandate that the interpretation also apply to Class III gaming. 152



It is a settled principle of statutory construction that '[w]hen the same word or phrase is used in the same section of an act more than once, and the meaning is clear as used in one place, it will be construed to have the same meaning in the next place.' 153



The accompanying Senate Report made clear the language of IGRA concerning Class II gaming. 154 Because the language of the statute concerning Class III gaming is identical to the Class II language, this principle of statutory construction is clearly applicable in this case. 155

 [*395] 

In addition, it is also a well-settled canon of statutory construction, enunciated by the Supreme Court, that "statutes are to be construed liberally in favor of Indians, with ambiguous provisions interpreted to their benefit." 156 Representative Udall recognized during deliberations on S- 555 that "while this legislation does impose new restrictions on tribes and their members, it is legislation enacted basically for their [(the Indians')] benefit." 157 Representative Udall's view that IGRA was enacted for the benefit of Indian tribes is also supported by the stated purpose of IGRA, which is "to provide a statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal economic development, self-sufficiency, and strong tribal governments." 158 Since IGRA was clearly enacted primarily for the benefit of Indian tribes, this rule of statutory construction should also apply and in this situation would require the Cabazon analysis to be used in interpreting IGRA. 159



Given the clear and unambiguous language of IGRA and settled principles of statutory construction, it is clear that Congress intended the Cabazon criminal- prohibitory/civil-regulatory analysis to be used in interpreting IGRA. 160



C. The Death Knell Sounds for the IGRA: Seminole Tribe of Florida v. Florida



The Seminole decision was, in many respects, the death knell for IGRA. 161 In 1991, the Seminole Tribe of Florida sued the State of Florida for violating IGRA when Florida refused to negotiate in good faith toward the formation of a tribal-state compact. 162 Florida argued that the suit violated Florida's sovereign immunity from suit in federal court. 163 The U.S. Supreme Court agreed, finding that the Indian Commerce Clause did not grant Congress the power to abrogate the States' Eleventh Amendment immunity, so IGRA cannot grant jurisdiction over a state that does not consent to be sued. 164 In essence, the Seminole holding means that the Eleventh Amendment does not permit an Indian tribe to force the good-faith  [*396]  negotiations required by IGRA by suing a state or its governor. 165 This decision left Native American tribes with a legislatively recognized right to conduct gaming operations on their lands but with no way to exercise or vindicate that right, since there is now no way to enforce the provisions of the IGRA against an unwilling state. 166



IV. The Texas Dilemma



Cabazon, Seminole, and IGRA are all directly applicable to the Indian gaming debate in Texas, although their relationship to the Texas situation may initially appear somewhat murky. 167 This section will explain the relationship of Cabazon, Seminole, and IGRA to the Texas gaming debate and will introduce another federal law, the Restoration Act, and examine how it has been applied to the Texas tribes. 168 The focus of this Part will be a critique of the Fifth Circuit's decision in Ysleta, which will explain why the court's reasoning was in error. 169



Texas is home to three Indian tribes: the Ysleta del Sur Pueblo ("Tigua") in El Paso, the Kickapoo in Eagle Pass, and the Alabama-Coushatta in the Livingston area. All three tribes once operated casinos on their lands, and all three have been the subject of vehement criticism by various state officials. 170 Both the Tigua and the Alabama-Coushatta were recently forced to close their  [*397]  casinos after losing their battle with Texas Attorney General John Cornyn over the legality of their gambling operations. The Kickapoo, while unable to escape criticism, have, at least to date, been allowed to continue operating their casino. 171 The primary reason the Kickapoo have been able to avoid the legal limelight is because gambling on the Kickapoo reservation is governed by IGRA, while the gambling operations of both the Tigua and Alabama-Coushatta are, at least in the opinion of the Fifth Circuit, controlled by another federal law applicable only to Texas, known as the Restoration Act. 172



A. The History of the Restoration Act



In a nutshell, the Restoration Act is the federal law that restored the trust relationship between the federal government and the Tigua and Alabama-Coushatta tribes. 173 The Act allowed the tribes access to federal funding and to all benefits provided by treaties, agreements, and federal law, but unlike restoration legislation governing tribes in other states, the Texas Restoration Act also has provisions on gambling. 174 So why does this Restoration Act contain provisions on gaming? The answer to that question lies in the history of the Act itself.



In 1955, pursuant to the termination and assimilation policy then espoused by the federal government, the Interior Department announced that federal supervision over the Alabama-Coushatta Indians of Texas would be terminated and the State of Texas would assume responsibility under the provisions of Public Law 280 for all services previously provided to the tribes by the federal government. 175 Termination essentially transferred federal responsibility for Indian affairs to state governments, liberating tribes from federal trust dependence and placing them under the state's protection. 176 This meant that federal BIA responsibilities, including the provision of education and health services to the affected tribes, had to be assumed by the tribes themselves or by the states in which they resided; the tribes were forced to look to the state for all forms of aid and protection that had previously been provided by the federal government. 177 Along with numerous other tribes  [*398]  across the country, the Texas Alabama-Coushatta were "terminated" from federal supervision in 1955. 178



Unlike the Alabama-Coushatta, the Tigua were not terminated by the federal government in 1955 because at that time, the Tigua were not an officially recognized tribe. 179 The Tigua did not gain federal recognition until 1968, at which time they were officially recognized and terminated (meaning that the trust relationship with the Tigua was officially transferred to the state) in the same act. 180



The state's trusteeship of the Tigua and the Alabama-Coushatta continued through the 1970s, but "[b]y the 1980s Alabama-Coushatta relations with the state were becoming strained. The tribe continued to expand facilities and services, necessitating requests for additional state funding at a time when Texas purse strings were tightening." 181 In 1981, problems that had been festering beneath the surface of the trust relationship exploded in what began as a relatively minor dispute over hunting licenses. 182 "A question of hunting jurisdiction and licensing arose, and Texas attorney general Jim Maddox issued" Opinion Number JM-17 in which he concluded that Texas was constitutionally prohibited from maintaining a trust relationship with an Indian tribe and that no Indian reservation existed in Texas. 183 Since tribal lands are provided protection only by state law, this opinion threatened the protected status of both the Tigua and Alabama-Coushatta reservations. 184 The state legislature, acting on Maddox's opinion, seized the opportunity and cut funding to the Texas Indian Commission and both tribal governments. 185  [*399]  This left both tribes with no federal or state assistance for health, housing, education, or the score of other social programs that had been funded through government assistance. 186 The state's action left both tribes, who were already mired deep in poverty, with no way to support themselves, no access to assistance from the federal or state governments, and no protection for tribal lands. 187 The effects of the state's action were socially and economically devastating to both tribes. 188



In attempt to remedy the situation, both tribes began negotiations "with the Bureau of Indian Affairs for reinstatement of a trust relationship with the federal government." 189 These negotiations began just after the arrests of the Cabazon and Morongo tribe members in California, at a time when tribal-state tensions were high and state governments were concerned about the rise of Indian gaming. 190 Texas, like many other states, was concerned about gambling on Indian lands and pressed the tribe and the BIA to ensure that the restoration legislation provide for direct application of state laws governing gaming and bingo on Indian lands. 191



The initial version of the Restoration Act was House Report 1344, which was presented to the 99th Congress in 1985. 192 The first version of the bill failed to mention gaming at all, but after concern was expressed by members of the Texas congressional delegation, the bill was amended to require that tribal gaming law mirror state law; however, the amended version gave the tribe the power to deviate from state law with the approval of the Secretary of the Interior. 193 Even this, however, was not enough for the Texas delegation and other state officials, who continued to express concern "that H. R. 1344, [even] as amended, [did] not provide adequate protection against high stakes gaming operations on the reservation." 194 "The Comptroller urged members  [*400]  of the Texas . . . delegation to defeat [the bill] unless the bill was amended to provide for direct application of state laws governing gaming and bingo on the reservation." 195 The tribes initially resisted, but, under the threat of continued deprivation of financial assistance if the bill were to be defeated, the Tigua passed Tribal Resolution No. T.C.-02-86 in March 1986 in an effort to ensure the bill's passage. 196 With the protection ensured by the tribal resolution, House Report 1344 was approved by the House in September 1986, but shortly thereafter, the Senate vitiated action on the bill, and it died. 197



The restoration legislation was reintroduced as House Report 318 the following year. 198 During the 100th Congress's deliberations on the bill, Cabazon, with its criminal-prohibitory/civil-regulatory analysis, was handed down by the Supreme Court. 199 After Cabazon, the section of House Report 318 concerning gaming was again amended by the Senate, but instead of requiring tribal law to mirror state law, this version provided that "[a]ll gaming activities which are prohibited by the laws of the State of Texas are hereby prohibited on the reservation and on lands of the tribe." 200 As the House was considering the final version of House Report 318, as amended, Representative Udall made the following statement on the floor of the House:



It is my understanding that the Senate amendments to these sections [(107, 207)] are in line with the rational [sic] of the recent Supreme Court decision in the case of Cabazon Band of Mission Indians versus California. This amendment in effect would codify for these tribes the holding and rational [sic] adopted in the Court's opinion in the case. 201

 [*401] 

Following Representative Udall's statement, the bill was passed without objections. 202 It was this version of the bill that became the Restoration Act and restored the trust relationship of both the Tigua and Alabama- Coushatta with the federal government. 203



B. The New Buffalo's Last Stand: Ysleta del Sur Pueblo v. Texas



After the passage of IGRA, Indian tribes around the country became acutely interested in conducting gaming enterprises on their lands. 204 The Tigua were no different. 205 Early in 1992, the Tigua requested that then Governor, Ann Richards, "enter into negotiations for the formation of a [tribal- state] compact with the Tribe which would allow the Tribe to conduct various types of gaming activities on their Tribal lands," but the Governor's representatives refused to discuss any compact that would permit any type of casino-style gaming. 206 The state finally announced publicly that it would not negotiate any compact that permitted casino-style gambling, and the Tigua then filed suit against the state to compel negotiation pursuant to the IGRA. 207 The tribe also sought a determination as to exactly which games would be the proper subject of negotiations with the state under the IGRA and whether the Restoration Act prohibited gaming activities otherwise allowed under IGRA. 208 The suit that followed and the decision that was ultimately rendered by the Fifth Circuit controls the Indian gaming issue in Texas today. 209



At the end of 1993, the district court found for the Tribe, holding that the State had a duty to negotiate with the tribe toward the formation of an IGRA compact, that the games requested by the Tribe were all permitted in Texas, and that those games were therefore the proper subject of a compact; the court also held that the Restoration Act did not apply to the conflict because it was superseded by IGRA. 210



On appeal, however, the Fifth Circuit, in what is arguably one of its most erroneous and irrational decisions to date, reversed the district court's decision and dismissed the Tribe's suit, finding that the Restoration Act, not IGRA,  [*402]  governed gaming by the Tigua and Alabama-Coushatta in Texas. 211 In making this decision, the Fifth Circuit clearly erred in several fundamental respects. First, the court improperly held that the Restoration Act governs Indian gaming in Texas. 212 This premise is in error because elementary rules of statutory construction, which were clear to the district court, dictate that IGRA controls Indian gaming in Texas. 213 Second, the court erred in interpreting the Restoration Act. 214 The court interpreted not the provisions of the Restoration Act itself, but the language of Tribal Resolution No. T.C.-02-86, which is not the language that was ultimately enacted. 215 The court also failed to interpret the language of the Restoration Act using the Cabazon analysis, leading to an incorrect ruling on the legality of Indian gaming in Texas. 216



1. IGRA, Not the Restoration Act, Should Control the Issue of Indian Gaming in Texas



The Fifth Circuit's first error was in holding that the Restoration Act controlled Indian gaming in Texas. IGRA should control the issue in Texas for two reasons. First, IGRA was enacted after the Restoration Act, and IGRA focuses specifically on only the issue of Indian gaming. 217 The fact that IGRA was the latter enactment is important because according to basic rules of statutory construction, when the provisions of two laws are in conflict, the latter enactment controls. 218 The Fifth Circuit itself embraced this rule of construction in United States v. Crittenden, holding that "we see no reason why we should not apply the most basic principle of statutory interpretation, (not to mention, of leap- frog itself). That principle, of course, is that the last leap wins." 219 Despite the fact that the court has previously recognized and embraced this "most basic principle of statutory interpretation," they chose to blatantly ignore it in the Ysleta decision. 220

 [*403] 

The court justified its deviation from this rule by stating that the Restoration Act is more specific than IGRA. 221 The court argued that repeals by implication are disfavored and that "where there is no clear intention otherwise, a specific statute will not be controlled or nullified by a general one, regardless of the priority of enactment." 222 Although the court's restatement of this rule is correct, it is hard to understand how the court could consider the Restoration Act to be more specific than IGRA. 223 The court argued that the Restoration Act was "clearly . . . a specific statute, whereas IGRA is a general one. The former applies to two specifically named Indian tribes located in one particular state, and the latter applies to all tribes nationwide." 224 This statement is telling; the court based its decision of specificity not on the subject matter of the two statutes, but on the number of people each statute affects. 225 Because the Restoration Act applies specifically to only the Tigua and Alabama-Coushatta, the court mischaracterized the rule of statutory construction and held that IGRA does not apply to those tribes because they are not specifically named in IGRA. 226 It is important to note here that no tribes are named in IGRA, and IGRA purports to apply to all federally recognized tribes. 227 Using the Fifth Circuit's rationale would lead to the conclusion that the only tribes covered by the provisions of IGRA are those whose activities are not addressed by any other state or federal legislation, which would exclude virtually every tribe in the nation. 228



The court also notably fails to recognize the most important distinction between the two statutes. 229 IGRA's central purpose was to settle the issue of Indian gaming by balancing the competing interests of the states and the tribes; IGRA concerns only the issue of Indian gaming and purports to apply to all tribes except those specifically exempted. 230 The main purpose of the Restoration Act, on the other hand, was to restore the federal trust relationship between the federal government and the Texas tribes, not to control Indian gaming. 231 In fact, it is important to note that the original version of the Restoration Act did not even mention gaming; the gambling provisions were  [*404]  added later, almost as an afterthought. 232 "That is the most ridiculous thing I've ever heard," said Ron Jackson, attorney for the Tigua. 233 "Since when do you look at the number of people the statute affects to determine its specificity? The subject matter of the statute, not the number of people it affects, is what determines a statute's specificity." 234 Jackson's contention that the subject matter addressed by the statute, not the number of people affected, determines a statute's specificity is supported by applicable case law and, in fact, is a principle that has been clearly enunciated and adopted by the Supreme Court. 235



It is a basic principle of statutory construction that a statute dealing with a narrow, precise, and specific subject is not submerged by a later enacted statute covering a more generalized spectrum. "Where there is no clear intention otherwise, a specific statute will not be controlled or nullified by a general one, regardless of the priority of enactment." "The reason and philosophy of the rule is, that when the mind of the legislator has been turned to the details of a subject, and he has acted upon it, a subsequent statute in general terms, or treating the subject in a general manner, and not expressly contradicting the original act, shall not be considered as intended to affect the more particular or positive previous provisions, unless it is absolutely necessary to give the latter act such a construction, in order that its words shall have any meaning at all." 236



It is interesting to note that the Fifth Circuit actually quoted part of the Radzanower rule in Ysleta, stating that "where there is no clear intention otherwise, a specific statute will not be controlled or nullified by a general one, regardless of the priority of enactment." 237 The Fifth Circuit, however, culled this language from the quote in its entirety and so distorted the meaning of the Supreme Court's words. 238 The language in Radzanower, when read in its entirety, shows that the Supreme Court intended the more specific statute to control, regardless of the priority of enactment, and based the determination of specificity on the subject matter of the statute. 239 In this case, Congress clearly turned its attention specifically to the issue of Indian gaming when enacting IGRA. 240 IGRA's central and sole purpose is to settle the debate  [*405]  between states and tribes concerning the issue of Indian gaming; it addresses no other subject and purports to apply to all tribes in all states. 241 The Restoration Act's central purpose, on the other hand, was to restore the federal trust relationship between the two Texas tribes and the federal government; it addresses gaming but is not a statute tailored specifically to that end. 242 The Restoration Act's provisions on gaming are ancillary to the main purpose of the statute. 243 Because IGRA was the later enactment and its provisions are more specific according to the Supreme Court's definition of specificity, it is clear that IGRA was intended to govern Indian gaming in all states, including Texas. 244



In holding that the Restoration Act governs Indian gaming in Texas, the court also argued that Congress did not intend IGRA "to be the one and only statute addressing the subject of gaming on Indian lands" citing as support for this proposition the fact that Congress specifically exempted one Indian tribe in South Carolina from the coverage of IGRA. 245 This fact, however, rather than strengthening the argument that IGRA does not apply to Texas tribes, actually bolsters the opposing argument. 246 Since Congress felt it necessary to specifically exempt certain tribes from IGRA, it is only rational to infer that Congress intended all tribes not specifically exempted to be subject to IGRA. 247 The fact that Congress could, and did, exempt certain Tribes shows that Congress was clearly able to determine that certain Tribes in certain states were to be governed by the provisions of other laws; however, the Texas tribes are not among those specifically exempted. 248 Because the Texas tribes were not among those listed as exempt, it is irrational to assume, as the Fifth Circuit has done, that Congress simply overlooked the Tigua and the Alabama-Coushatta when exempting certain tribes from the provisions of IGRA and actually intended that they be governed by a law other than IGRA.

 [*406] 

2. The Fifth Circuit Interpreted the Language of the Tribal Resolution, Not the Language of the Restoration Act



In the Ysleta decision, the Fifth Circuit erred yet again when it interpreted and applied the language of the Tribal Resolution rather than the actual language of the Restoration Act. 249 This lapse would not be problematic, but for the fact that the language suggested by the Tribal Resolution is not binding on the tribe and is quite different from the language ultimately incorporated in the Restoration Act. 250



As previously mentioned, the tribe introduced Tribal Resolution No. T.C.-02-86 only after succumbing to the economic pressure applied to the tribe by the Texas delegation. 251 The language the tribe suggested in the Resolution is as follows:



NOW, THEREFORE, BE IT RESOLVED, that the Ysleta del Sur Pueblo respectfully requests its representatives in the United States [Senate] and House of Representatives to amend [§ 107(a) of the Restoration Act] by striking all of that section as passed by the House of Representatives and substituting in its place language which would provide that all gaming, gambling, lottery, or bingo, as defined by the laws and administrative regulations of the State of Texas, shall be prohibited on the Tribe's reservation or on tribal land. 252



According to this language, if Texas defined an activity as "gaming, gambling, lottery, or bingo," the activity was prohibited on the reservation regardless of whether such activity was otherwise legal in the state. 253 The Resolution effectively called for a complete ban on any activities labeled as "gaming, gambling, lottery, or bingo." 254



The language ultimately incorporated in the Restoration Act, however, is not as all-encompassing as the language suggested by the tribe. 255 The final text of the Restoration Act provides that "[a]ll gaming activities which are prohibited by the laws of the State of Texas are hereby prohibited on the reservation and on lands of the tribe." 256 This language, and thus its meaning, is clearly different from that suggested by the Tribal Resolution. 257 The language of the Tribal Resolution would prohibit all activities labeled as  [*407]  "gaming, gambling, lottery, or bingo." 258 The plain language of the statute, however, limits the prohibition to only those gaming activities "prohibited by the laws of the [s]tate." 259 Therefore, if a gaming activity is not prohibited by the laws of the state, it is not prohibited under the Restoration Act. 260 The Fifth Circuit, however, somehow fails to make this distinction and interprets the language of the Restoration Act as if it were identical to that found in the Resolution.



The language employed by the Fifth Circuit shows clearly that the court interpreted the language of the Tribal Resolution rather than the language of the statute. 261 In Ysleta, the Fifth Circuit found:



Congress specifically drafted § 107(a) [§ 1300g-6(a)] "in accordance with the tribe's request in tribal Resolution No. T.C.-02-86." That resolution is crystal clear. The Tribe, in response to the concerns of Texas officials and various members of the State's congressional delegation, petitioned Congress to adopt "language which would provide that all gaming, gambling, lottery, or bingo, as defined by the laws and administrative regulations of the State of Texas, shall be prohibited on the Tribe's reservation or on tribal land." Congress acquiesced, and in so doing, spelled out the purpose of § 107(a): "[t]his section provides that gambling, lottery or bingo as defined by the laws and administrative regulations of the State of Texas is prohibited on the tribe's reservation and on tribal lands." 262



The Fifth Circuit clearly misinterpreted Congress's actions. 263 Congress did not simply acquiesce and incorporate the language suggested by the Tribal Resolution into the text of the Restoration Act. 264 Instead of copying the Resolution language verbatim, Congress chose to employ different terminology with a different meaning. 265 Congress was clearly capable of copying the Resolution's language verbatim and enacting that language as the Restoration Act, but Congress chose not to do so; Congress chose to use different language. 266 It is ridiculous and irrational to assume, as the Fifth Circuit has done, that the change in language is without meaning.



The Fifth Circuit acknowledged that the initial version of the restoration legislation (House Report 318) passed by the House in April 1987 "provided that '[p]ursuant to Tribal Resolution T.C.-02-86 which was approved and certified on March 12, 1986, all gaming as defined by the laws of the State of  [*408]  Texas shall be prohibited on the tribal reservation and on tribal land.' " 267 This language is in effect identical to that of the Resolution. 268 However, the Fifth Circuit also acknowledged that the Senate, prior to approving House Report 318 in July 1987, amended section 1300g-6(a) to read "[a]ll gaming activities which are prohibited by the laws of the State of Texas are hereby prohibited on the reservation and on lands of the tribe." 269 This language is clearly not identical to that found in the Resolution. 270 What the court failed to acknowledge, however, was that after the initial version of the bill was introduced, the Cabazon decision, with its criminal-prohibitory/civil- regulatory distinction, was handed down by the Supreme Court on February 25, 1987. 271



The Cabazon decision included a detailed discussion of the differences between a state's mere regulation of certain gaming activities and a state's complete prohibition of those activities. 272 The essence of the Cabazon holding was that if a state merely regulated gaming activities, rather than completely prohibited those activities, then the state did not have the requisite authority to prohibit gaming activities on Indian lands located within the state. 273 The amendments made to the restoration legislation after Cabazon was handed down are essentially the codification of that decision and are not a mere restatement of the language found in the Resolution, as the Fifth Circuit claimed. 274 Cabazon was the catalyst for the amendments Congress made to the original version of House Report 318, a fact that is evidenced by Representative Udall's statement of August 3, 1987 made on the floor of the House. 275 "[T]he Senate amendments to [§ 107] are in line with the rational [sic] of the recent Supreme Court decision in the case of Cabazon Band of Mission Indians versus California [sic]. This amendment in effect would codify for [the Tribe] the holding and rational [sic] adopted in the Court's opinion in the case." 276 Instead of taking Representative Udall's statement for what it was-a final clarification of the meaning of the amended language and of congressional intent-the Fifth Circuit dismissed the change in wording as meaningless and similarly dismissed Representative Udall's statement as "the floor statement of just one representative that was recited at the twelfth hour of the bill's consideration." 277

 [*409] 

By electing to interpret the language of the Resolution rather than the clear language of the Restoration Act itself, the Fifth Circuit blatantly subverts both congressional intent and the Supreme Court's mandate in Cabazon. 278 It is certainly fortunate for the public that other courts have not adopted the same manner of statutory interpretation as the Fifth Circuit, or acts of Congress would mean not what the plain language of the statute commands, but whatever embodies the political whim of the court on any given day.



3. The Restoration Act Does Not Constitute a Complete Ban on All Tribal Gaming Activities



The Fifth Circuit again erred in the Ysleta decision by interpreting the Restoration Act to constitute a complete ban on all tribal gaming activities. 279 The Restoration Act does not constitute a complete ban on tribal gaming activities, and, in fact, permits tribal gaming to the same extent as it is permitted by IGRA. This misinterpretation was quite possibly the most heinous among the many errors made in the Ysleta decision; had the court interpreted the Restoration Act correctly, it would have found that the Act permits tribal gaming activities to the same extent as IGRA, meaning that Indian gaming would be completely legal in Texas even under the Restoration Act.



The Fifth Circuit misinterpreted the Restoration Act because it refused to apply the Cabazon analysis to the statute. 280 Congress clearly intended for the Cabazon analysis to be used in interpreting the Restoration Act, just as it intended that it should be used in interpreting IGRA. 281 The Fifth Circuit, however, found that the Cabazon analysis did not apply to the Restoration Act, and so in Ysleta interpreted section 1300g-6(a) without using the criminal - prohibitory/civil-regulatory analysis. 282 This analysis and interpretation led the court to erroneously conclude that section 1300g-6(a) of the Restoration Act operated as a complete bar to all Indian gaming activities, whether or not those activities were prohibited by the state. 283 The Fifth Circuit's decision that Congress did not intend the Cabazon analysis to apply to the Restoration Act is based upon a flawed interpretation of the plain language of the statute and a flawed examination of the legislative history of the Act. 284

 [*410] 

a. The Plain Language of the Restoration Act Indicates That Congress Intended the Cabazon Analysis to Apply When Interpreting the Act



First, the plain language of the statute supports the interpretation urged by the Tribe-that only those activities that are completely prohibited throughout the state are prohibited on the reservation. 285 The Restoration Act provides that "[a]ll gaming activities which are prohibited by the laws of the State of Texas are hereby prohibited on the reservation and on lands of the tribe." 286 The plain language of the statute limits this prohibition to only those gaming activities that are "prohibited by the laws of the State." 287 According to the terms of the statute itself, if a gaming activity is not prohibited (i.e., is only regulated) by the laws of the state, it is not prohibited by the Restoration Act. 288



The interpretation adopted by the Fifth Circuit clearly contradicts the wording of the statute. 289 The statute does not say that all gaming activities are prohibited on the reservation and on lands of the Tribe or that the Tribe may engage in only those activities specifically permitted by the State. 290 The statute clearly states that only those gaming activities "which are prohibited by the laws of the State of Texas are . . . prohibited on the reservation and on lands of the tribe." 291 The legality of the action on Indian lands is contingent upon whether the activity is prohibited to all other citizens of Texas at large. 292



In addition to its plain meaning, the language of the Restoration Act is telling in another way: it is essentially the codification of the Cabazon decision. 293 As such, the very language chosen by Congress indicates that it intended the Cabazon analysis to apply. 294 The initial version of House Report 318 provided that "all gaming, gambling, lottery or bingo as defined by the laws and administrative regulations of the State of Texas is hereby prohibited on the tribe's reservation and on tribal lands." 295 However, after Cabazon was handed down, the language of the bill was changed to require only that "[a]ll gaming activities which are prohibited by the laws of the State of Texas are  [*411]  hereby prohibited on the reservation and on lands of the tribe." 296 This language is a codification of the Cabazon decision, which held that a state could not forbid a tribe to do that which it allowed any other class of persons to do for any reason. 297 This change in the statute's language, when read with the Cabazon decision, illustrates that the Restoration Act is merely a restatement of the law enunciated by the Supreme Court and, as such, indicates that Congress intended the Cabazon analysis to apply to the Restoration Act. 298



b. The Legislative History of the Restoration Act Indicates That Congress Intended the Cabazon Analysis to Apply to the Restoration Act



The court also based its finding that Cabazon did not apply to the Restoration Act on a purported examination of the legislative history of the Restoration Act. 299 The court's examination is flawed in several important respects. 300 First, the court found that because the committee reports accompanying the Restoration Act did not expressly recognize Cabazon, Congress did not intend the Cabazon analysis to apply to cases brought under the Restoration Act. 301 This is clearly a misinterpretation of congressional intent. 302 Although Congress did not specifically refer to Cabazon in the committee reports, this omission does not indicate, as the Fifth Circuit held, that the Cabazon analysis does not apply. 303 It simply indicates that Congress believed that specifically stating that the Cabazon test should apply was unnecessary because the legislators had amended the language of the restoration legislation to conform to the holding in Cabazon. 304 Because the Supreme Court specifically interpreted the term "prohibit" and indicated that it had special significance and should be applied in a particular manner when used in Indian law, Congress simply incorporated the language used in the Cabazon decision into the restoration legislation and so adopted the special significance attached to that language. 305 The Restoration Act was a codification of the Cabazon decision, and, as such, an explicit reference to the Cabazon decision in the committee report was unnecessary. 306 To interpret the absence of such express recognition as an indication that the language had  [*412]  some new meaning different from that given it in Cabazon is a clear abuse on the part of the court.



Second, the Fifth Circuit again attempted to justify refusing to apply the Cabazon analysis by stating that the language of the Restoration Act was identical in meaning to the language originally proposed by the Tribe in Tribal Resolution No. T.C.-02-86. 307 This, again, is a misstatement of the facts. 308 The language proposed by the tribe in Tribal Resolution No. T.C.-02-86 is not the language that was ultimately enacted, and assuming that such a change in language was not accompanied by a concomitant change in meaning is irrational. 309



The court again tried to justify its refusal to apply the Cabazon analysis to the Restoration Act by dismissing the interpretive statements of Representative Morris Udall as "the floor statement of just one representative that was recited at the twelfth hour of the bill's consideration." 310 On the floor of the House, Representative Udall stated that the Senate amendments to the restoration legislation essentially codified for the tribe the Supreme Court's recent decision in Cabazon. 311 The court erroneously dismissed the import of Representative Udall's statement. 312 To begin, Representative Udall was not the only Congressman to state that the amendments made to the restoration legislation were the codification of Cabazon. 313 Representative Vento made an identical statement on the floor of the House that day, immediately prior to the statement made by Representative Udall. 314 Like Representative Udall, Representative Vento stated that the amendments codified for the tribe the holding in Cabazon. 315 Treatises on statutory construction have held that statements such as these made by individual legislators during floor debates are to be considered by the courts along with information about contemporary conditions and events, particularly when they shed light on what problems or evils the legislature was trying to remedy. 316



In addition to failing to recognize that Representative Udall was not alone in his interpretation of the amendments, the court also erred by failing to recognize the import of the fact that Representative Udall was the chairman of the Committee on Interior and Insular Affairs, which was responsible for reviewing and interpreting the bill. 317 Representative Udall was not, in fact,  [*413]  "just one representative;" as the committee chairman, his statements were entitled to greater deference than that afforded to the remarks of other representatives. 318 The Supreme Court has held that statements made by a bill's sponsor and by members of the committee are controlling when the meaning of the statute is in doubt. 319 Principles of statutory "construction provide that legislators look to the sponsor and to the representative of the committee in charge of [the bill], to be particularly well informed about its purpose, meaning, and intended effect." 320 As the committeeman in charge of the bill, it was Representative Udall's duty to explain the bill's meaning to the House and to answer "questions concerning the meaning of particular sections or phrases . . . . His statements may be taken as the opinion of the committee about the meaning of the bill." 321 The committeeman's statements should be "regarded as being like supplemental committee reports, and [as such] are accorded the same weight as formal committee reports." 322 In this case, the Fifth Circuit dismissed Representative Udall's statements because it incorrectly found them to be the statements of "just one representative" and in contrast with the rest of the bill's legislative history. 323 Because Representative Udall was the committeeman, his statements were not to be regarded as merely his own opinions, but as the opinion of the committee as a whole. 324 The Fifth Circuit's misinterpretation of the meaning of section 1300g-6(a) is largely based on its failure to afford the interpretive statements of Representative Udall the deference to which they were entitled. 325



Fourth, the court pointed out that the original version of section 1300g-6(a), which is not the version ultimately enacted, stated " '[t]his section provides that gambling, lottery or bingo as defined by the laws and administrative regulations of the State of Texas is prohibited on the tribe's reservation and on tribal lands.' " 326 The court argues that because the language refers to not only the laws but the administrative regulations of Texas, this reference "is clearly inconsistent with a contention that the Tribe and Congress contemplated that the prohibitory-regulatory distinction of  [*414]  Cabazon Band would be involved in analyzing the Restoration Act." 327 The court places too much emphasis on the reference to administrative regulations. 328 First, the court again misses the significance of the fact that the language it finds so compelling is not actually the language of the statute-the language that the court examines was stricken from the statute. 329 The fact that this is not the language of the statute should be enough to dissuade the court from relying on it; however, the court apparently overlooked the significance of this fact in its zeal to strike a mortal blow against Indian gaming. In addition, the language the court examined clearly stated that administrative regulations should be referred to only in defining the terms "gambling, lottery, or bingo"-not that the substance of the administrative regulations should be applied to the tribes. 330 This reference to administrative regulations is not made to indicate that the tribes should be subject to Texas's regulation of gaming but only to clarify the definition of what it is that the state considers to be "gambling, lottery, or bingo." 331



Finally, the court hangs its hat on the language in the statute that provides that "[a]ny violation of the prohibition provided in this subsection shall be subject to the same civil and criminal penalties that are provided by the laws of the State of Texas." 332 The court finds that if Congress intended for the Cabazon analysis to control, it would not have provided that one who violates certain gaming prohibitions is subject to a civil (rather than a criminal) penalty. 333 Again, the court misinterprets the significance of Congress's words. 334 This phrase simply contemplates the possibility that Texas may provide for civil penalties for violations of the gambling prohibition, in addition to or in lieu of any criminal penalties that may be assessed. 335 This possibility does not alter the meaning of the term "prohibit" or take from it the special significance conferred by Cabazon. 336 The Supreme Court clearly stated in Cabazon that just because "an otherwise regulatory law is enforceable by criminal as well as civil means does not necessarily convert it into a criminal law." 337 The converse is true as well-just because an otherwise prohibitory law is enforceable by civil as well as criminal means does not necessarily convert it into a mere regulation. 338

 [*415] 

For these reasons, it is clear that Congress intended the Cabazon analysis to apply to the Restoration Act. 339 If the court had applied the Cabazon analysis to the Restoration Act, as Congress intended, the outcome of Ysleta would likely have been vastly different. 340



c. Indian Gaming is Legal Under the Restoration Act Using the Cabazon Analysis



Cabazon dictates that if a state permits the gaming activity by any person for any reason, then the activity is merely regulated, and therefore cannot be prohibited on tribal lands. 341 The test to be used in determining whether the conduct at issue is regulated or prohibited is whether the state has a public policy against the activity in question; if the state has no general public policy against gaming, the state may not prevent any tribe from engaging in the activity. 342 So does the state of Texas prohibit gaming under the Cabazon analysis? The answer to that question is unambiguous: no. Texas only regulates gambling and therefore does not have the authority to prohibit gambling on tribal lands. 343



To begin, Texas's definition of "lottery" is uniquely broad, and the Lottery Act, using this definition, permits certain types of casino games, which the State operates. 344 The State of Texas is currently involved in the business of commercial gambling and gambling promotion to the tune of almost a billion dollars per year, collecting revenues from the state lottery, bingo, pari-mutuel betting on horse and dog racing, and eight-liner slot machines. 345 Texas also allows electronic and mechanical games of chance, wagers on carnival contests, social gambling conducted in private, and casino-style gaming by churches and other charities. 346 The State permits certain organizations to do exactly that which it argues tribes may not do. 347 The types of gaming activities engaged in by the Tribe are not prohibited to all  [*416]  persons under Texas law. 348 They are specifically permitted to the State and certain other classes of persons and organizations under the Lottery Act. 349 In fact, the only type of casino games that are not permitted by the Lottery Act are the video forms of casino games-not the live or other non-video forms of the games. 350



Given the breadth of the Lottery Act and the type and number of games sanctioned and engaged in by the state, it would be anachronistic to claim that Texas has a public policy against gambling. 351 Therefore, since the State of Texas specifically allows others to engage in and itself engages in the specific types of games the tribe requested, the regulatory authority of the state over gaming activities does not extend to the tribe by virtue of the express provisions of the Restoration Act. 352 This interpretation of Texas law, using the Cabazon analysis, is the correct manner in which the Fifth Circuit should have interpreted Texas law.



C. Policy and Equitable Considerations Justify Preserving the Existence of Indian Gaming in Texas



In addition to the legal arguments outlined above, the Fifth Circuit also failed to consider the myriad of policy and equitable reasons that justify allowing Texas tribes to operate casinos and other gaming operations in Indian lands. 353 Texas courts, like other courts, are not just courts of law, but are also courts of equity; they are therefore able, if not bound, to consider equitable and policy interests in ruling on questions of law. 354



1. The Restoration Act is the Result of Coercion



To begin, the Restoration Act (and the Tribal Resolution No. T.C.-02-86 that preceded it) is not, as the Fifth Circuit claims, the result of fair bargaining between two equals; it is the result of coercion on the part of the State of Texas and a clear infringement on tribal sovereignty. 355 The fact that it is the result of coercion is clear both from the legislative history of the Act and from the history of the State's relationship with the Tigua and the Alabama-  [*417]  Coushatta preceding its enactment. 356 The court, however, found that "[t]he resolution represented a political accommodation between the tribe, the State of Texas, and various members of Texas's congressional delegation." 357 It is clear from the language of the Tribal Resolution that the tribe did not choose of its own volition to prohibit gaming on tribal lands, as the Fifth Circuit has claimed, but was instead given no option by the State. 358 To construe the Act and the Tribal Resolution as a willing compromise offered by the tribe of their own volition is to misstate the facts and to sanction the heavy-handed manner in which the State of Texas has dealt, and continues to deal, with Indian Tribes. 359 The relevant portions of Tribal Resolution No. T.C.-02-86 are as follows:



WHEREAS, the Comptroller urged members of the Texas Congressional Delegation to defeat H.R. 1344 unless the bill was amended to provide for direct application of state laws governing gaming and bingo on the reservation; and, . . .



WHEREAS, some state officials and members of the Texas congressional delegation continue to express concern that H.R. 1344, as amended, does not provide adequate protection against high stakes gaming operations on the reservation; and,



WHEREAS, the proposal that H.R. 1344 be amended to make state gaming law applicable on the reservation continues to be wholly unsatisfactory to the Tribe in that it represents a substantial infringement upon the Tribe's power of self government, is inconsistent with the central purposes of restoration of the federal trust relationship, and would set a potentially dangerous precedent for other tribes who desire to operate gaming facilities and are presently resisting attempts by State to apply their law to reservation gaming activities; and, . . .



WHEREAS, although the Tribe, as a matter of principle, sees no justification for singling out the Texas Tribes for treatment different than that accorded other Tribes in this country, the Tribe strongly believes that the controversy over gaming must not be permitted to jeopardize this important legislation, the purpose of which is to ensure the Tribe's survival, protect the Tribe's ancestral homelands and provide the Tribe with additional tools to become economically and socially self- sufficient. 360

 [*418] 

It is clear from the language of the Resolution itself that the tribe's "request" that Congress amend the restoration legislation to provide for more strict control by the State was not voluntary in the true sense of the word; the tribe was left to choose between agreeing not to gamble or to continue to eke out an existence without the assistance of federal or state funding and without federal protection of Indian lands. 361 Given the economic situation faced by the tribe at that time, there was no real "choice" to be exercised by the tribe. 362 To recognize this situation as providing the tribe with a true "choice," as the court has done, is essentially the same as recognizing the "choice" made by the victim of a robbery. If an armed robber offers his victim a choice between his wallet and his life, the victim will unerringly choose to turn over the wallet; yet even so, surely it cannot be said that the victim made a gift of the wallet to the robber. This, however, is exactly the logic followed by the Fifth Circuit when it found that the tribe willingly elected to prohibit gambling on tribal lands; the robber is not guilty of stealing the wallet from his victim because the victim could have elected to be shot instead. 363



2. Federal Indian Policy Supports Indian Gaming



Second, federal Indian policy has an expressed goal of encouraging Indian self- determination. 364 One of the ways in which the federal government has sought to implement this goal is by encouraging Indian gaming, and the government's support of Indian gaming enterprises should bear upon all such issues that come before the courts. 365 Current federal policy encourages Indian self- determination through gaming because gaming is one of the few routes available to the tribes through which they may become self-sufficient. 366 This federal policy favoring Indian self-determination and gaming justifies interpreting any law, whether state or federal, in favor of allowing Indian gaming. 367 The Supreme Court has repeatedly recognized that federal policy considerations should be given weight when courts are interpreting ambiguous statutory provisions. 368 The Fifth Circuit, however, failed to even consider federal Indian policy and the  [*419]  justifications for it in the Ysleta decision, thereby undermining the federal government's interest and expressed preferences. 369



3. The Casino is in the Public Interest



Third, in addition to the interests of the Tigua themselves, the casino should be allowed to continue operations because it is in the public interest. The City of El Paso, which has not seen the economic prosperity enjoyed by the rest of the state, supports the casino. 370 "El Paso's City Council, the Commissioner Court and chambers of commerce all have passed resolutions supporting the tribe. 'I've had some issues myself regarding gaming. It wouldn't be my first choice,' Mayor Ray Caballero said. 'But when you have economically depressed areas, you don't have a lot of options.' " 371



At the time it opened, the casino offered approximately 850 jobs at about $ 18,000 per year, which, incidentally, is more than $ 2500 above El Paso's average annual income. 372 The vast majority of those who work at the casino are not members of the tribe. 373 The value of properties around the casino rose twenty-eight percent between 1994 and 2001. 374 To date, the casino has injected more than $ 823 million into the local economy, including the amount paid in salaries and the goods and services bought from local businesses. 375



4. The Plight of Texas Indians Justifies Continuing Indian Gaming



Finally, equitable considerations concerning the plight of Texas Indians justify allowing casino-style gaming on Indian lands. 376 The State of Texas and the federal government have had more than 100 years in which to alleviate the plight of Native Americans, yet they have failed to do so. 377 There is no reason to suppose that their efforts, should they choose to make any, will be more successful in the future than they have been in the past. Senator John McCain recognized the government's failure with regard to the Tribes in 1988. 378

 [*420] 

[S]ome Members of Congress, including myself, have stated that they would rather see Tribes involved in other [rather than gaming] revenue raising activities. We must ask ourselves, however, if we have provided Tribes with sufficient opportunities to generate non-gaming revenues and thereby allow Tribes to increase their economic self-sufficiency. The answer is a resounding no. We have not done enough. 379



By refusing to allow Indian gaming, the courts are in essence excusing the failure of the state and condemning the tribes to a return to the days of economic dependence, which in effect will cause them to return to abject poverty. Before imposing such a harsh sentence, the courts should consider the State's previous failure to alleviate (or even to consider) the plight of the tribes.



The Ysleta del Sur Pueblo represents a vivid example of both Texas's failure to alleviate the plight of the tribes and the success of Indian gaming. Before the casino opened, the members of the Ysleta del Sur Pueblo were among the poorest citizens of Texas. 380 Unemployment among tribal members soared above fifty percent. 381 The high school dropout rate exceeded fifty percent. 382 "Many of the [tribal members] lived in adobe shacks with no electricity or plumbing, surviving on public assistance and seasonal wages for menial labor in farm fields." 383



" '[T]hey were totally desperate,' living in shacks without heat or running water . . . . 'They were going out in the desert and hunting jackrabbits to eat. They were digging up mesquite trees so they could make fires to cook their bread.'" 384 Not surprisingly, health conditions were terrible. 385 Tom Diamond, attorney for the Tigua, "recalled looking for the tribe's chief one day and finding him stooped in a cotton field, an old man of eighty out there dragging a sack down the rows." 386 Despite the harsh realities of Tigua life, Texas failed, or refused, to make any effective efforts to alleviate the Tribe's situation. 387



The casino, however, turned life around for the tribe. 388 Since Speaking Rock opened, the tribe is now able to supply housing, health care and scholarships to tribal members. 389 Employment is now at almost one hundred  [*421]  percent, and the high school dropout rate is now less than two percent. 390 Thanks to the scholarships and the profit-sharing funds provided by the tribe, more than forty percent of Tigua children now attend college. 391 "The profit- sharing payments to Tigua children are put in a trust fund, to be withdrawn only after a recipient turns 18 and has a high school diploma or equivalency degree." 392



With revenues generated by the casino, the tribe has also started other businesses, including a chain of convenience stores. 393 The tribe has also built a tribal courthouse, a tribal police station, a health clinic, a recreation center, and a library. 394 Last year, the casino generated enough revenue to allow the tribe to disburse $ 15,000 to each of its twelve hundred members, in addition to providing housing and health care to all tribal members. 395



In short, the casino has done for the tribe what the State of Texas and the federal government failed to do-it has relieved them of their poverty and allowed them to become self-sufficient, no longer in need of state or federal assistance. 396 It is interesting to note, however, that now that Texas has shut down the casino, Governor Rick Perry has announced that Texas wants to help the Tigua Indians and other citizens of El Paso employed by the casino to find new jobs outside the casino. 397 The State of Texas has never before taken steps to assist the Tiguas, despite Texas's purported interest. 398 Years of experience tell us that as soon as the casino is shut down, Texas, with its offers of assistance, will fade quietly away, and the Tigua will be left as they were before: the neglected stepchildren of the State. The plight of Texas Indians, and the treatment they have received at the hands of Texas, justify allowing the casino to continue operations.

 [*422] 

D. The Tribes Today: The Aftermath of the Ysleta Decision



The Tigua began operating the Speaking Rock Casino in El Paso in 1993, prior to the Fifth Circuit's adverse ruling in Ysleta. 399 Despite the Fifth Circuit's opinion, however, the casino continued to operate successfully for several years. 400 In 1999, however, the Attorney General of the State of Texas filed suit to enjoin the operation of the facility, arguing that the Tribe was not allowed to engage in Class III gaming activities by virtue of the Restoration Act. 401 The district court agreed, and, in a Memorandum Opinion issued on September 27, 2001, ordered the Tribe to shut down the casino. 402 The Tribe requested a stay and appealed, but to no avail. 403 In January 2002, a three-judge panel of the Fifth Circuit ordered the Speaking Rock Casino to cease operations. 404 The Tribe's motion for a rehearing was denied, and the Speaking Rock Casino closed its doors in February 2002. 405 The Tribe has petitioned the Supreme Court for certiorari and, at this writing, is waiting for a decision on that petition; however, given the Supreme Court's previous reluctance to reverse the injustice done to the Tiguas by the Fifth Circuit, it seems unlikely that the Tribes will receive relief from this avenue. 406



Despite the experience of the Tiguas, the Alabama-Coushatta opened their own casino, the Alabama-Coushatta Entertainment Center, in November 2001 near Livingston, Texas. 407 The Alabama-Coushatta decided not to wait for the State to move against them. In what they called a peremptory strike, the Alabama-Coushatta filed suit against Texas, demanding that they be allowed to operate a casino. 408 Despite the Tribe's initial optimism, however, the District Court for the Eastern District of Texas, relying on the Fifth Circuit's poorly-reasoned decision in Ysleta, ordered the Alabama-Coushatta casino to cease operations. 409 The Tribe appealed to the Fifth Circuit, but not surprisingly, that court decided to forego the opportunity to remedy the mistakes it made in Ysleta and affirmed the decision of the district court. 410  [*423]  The Alabama-Coushatta Entertainment Center closed its doors, pursuant to court order, on July 25, 2002. 411



V. Conclusion



Despite the myriad of reasons, both legal and equitable, that justify allowing Indian gaming in Texas, the courts, in particular the Fifth Circuit, continue to find against the tribes. 412 The Fifth Circuit today continues the legacy of the government's treatment of the Indians-a legacy of broken promises, coercion, and racism. 413 The Texas tribes have found justice neither at the hands of Texas itself nor at the hands of the courts, and the Fifth Circuit's decisions since Ysleta seem to have placed several more nails in the coffin of Indian gaming.



Even though this buffalo appears to be going the way of the original, diminishing in force and number, it is not yet extinct. Whether and from where its salvation may come, however, is not yet apparent, though several options remain.



First, the Supreme Court could grant certiorari in both the Ysleta del Sur Pueblo and Alabama-Coushatta decisions and correct the injustice the Fifth Circuit's decisions have done to the Texas tribes. 414 However, given the Court's previous reluctance to correctly interpret the law as it relates to Indian gaming, this option seems unlikely. 415



Another option would be for the tribes to petition Congress to repeal or amend the Restoration Act. If the tribes continue to be disappointed in the courts, this remains a viable option.



The final option is for the Texas legislature to take action, as other State legislatures have done, and expressly permit the tribes to operate casino-style gaming operations. State Representative Juan "Chuy" Hinojosa, D-McAllen, introduced a bill during the last session of the Texas legislature that would have legalized the gambling operations of both the Tigua and the Alabama-Coushatta. 416 However, Lieutenant Governor Bill Ratliff, abusing the power of his office and holding the State hostage to his personal moral agenda, refused to allow the legislature to vote on the bill. 417 State Representative  [*424]  Hinojosa has promised to introduce a similar bill in the House during the next session, and Senator Eliot Shapleigh, D-El Paso, is expected to carry the bill on the Senate side. 418 Since Ratliff will revert to his role as senator in the next session, it seems likely that the Texas Legislature will have the opportunity to vote on the issue at some point during the coming months. Although the issue of Indian gaming will likely be hotly contested, the Texas Legislature seems the most likely avenue from which the tribes may expect relief.



Let us hope, however, that relief, from whatever source it may arise, is not too long in coming. This dying buffalo and the tribes who depend on it cannot survive long without it.
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