History of Indian Gambling in California

Lessons for Texas

By James A. Bernsen

In the early 1980s, the State of California had absolutely no casinos. Indian tribes were a minor player on the political stage, and gambling addiction and the crime associated with gambling was non-existent.

Twenty-five years later, gambling has turned into a multi-billion dollar industry in the Golden State, Indian tribes with less than 20 members operate casinos generating millions in revenue and tribal political contributions far outpace those of all other political organizations in the state.

And to this day, the State of California gets scarcely a dime from it all in taxes.

How Did it Happen?

The first key to understanding Indian gambling is to remember that it’s like Alice in Wonderland: everything you think you know about the way the law works, the world works, or the constitution works goes out of the window.  

That’s because Indian tribes have a unique distinction of being “domestic dependent nations.” They’re not below the states, they’re not equal to the federal government, they’re somewhere in a gray area between.

Consequently, court rulings, legal status, and just about everything that legislators can usually depend on is thus is no more certain than the decisions of the 9th Circuit Court of Appeals – incidentally the same court that has jurisdiction over California and has led the way on setting Indian gambling case law, which other courts have in general followed.
As “domestic dependent nations,” Indians are exempt from a whole host of state laws. Indians living and working on tribal land do not pay state income tax – of huge consequence in California, nor do they pay property tax – a huge impact on Texas. In fact, they’re exempt from every tax but federal income tax.
Most state law enforcement stops at the reservation’s gate. It’s as if the legal map of the entire state contains vast zones of uncertainty. This status – guaranteed as far back as the Articles of Confederation – is the key sticking point that puts Indian gambling on a plane higher than all other casino operations combined when it comes to that cardinal nightmare of all politicians, the “rule of unintended consequences.”

The passage of the California Lottery in the early 1980s gave the first impetus for Indians to begin tribal gambling. Realizing the vast source of revenue available, and having on their side court interpretations on unrelated aspects of their sovereignty, Indian tribes began establishing casinos, at first in small numbers, then growing more bold.
All of this happened with a ban in place already on California’s law books. Stunned by the Indians’ actions, and hoping to preserve their lottery – which was endangered by the growing competition – California sued.

As the case, California v. Cabazon Band of Mission Indians went to court, California was about to learn a lesson naïve state officials still have not learned to this day: that when it comes to gambling with Indians, the cards are stacked against you. And the most populous state in the nation learned that lesson, in fact, from an Indian tribe with only 25 members.
As Richard Wilson of the Public Law Research Institute noted:
“In Cabazon, the state of California and the county of Riverside both attempted to apply state and local regulations to gambling activities taking place on the Cabazon and Morongo Bands in Southern California. These bands both operated high-stake bingo parlors on their reservations.”

The root of the state suit was a federal law allowing the state to apply some laws to Indian tribes. However, the courts found against the state, ruling that their laws applied only to activities that were expressly banned by the state, not activities that were only regulated. Quoting Wilson again:
“The Court rejected (the state’s) argument. Since California allowed bingo, card clubs, and the state lottery, it had clearly indicated that there was no per se public policy against gambling and the state simply regulated gambling. The court implied that once a state permitted any games in a class of gambling, the conduct was regulated and Indian tribes could offer those games free of state interference.”

Dramatic Reduction of State Sovereignty.

The decision was a watershed, and had all the impact then as Kelo v. New London in recent times. As the floodgates opened, the federal government intervened. Unable to pass legislation that could overturn Cabazon, the feds decided to regulate Indian gambling through the Indian Gaming Regulatory Act of 1988 (IGRA).
That act provided a framework for Indian gambling, and envisioned states setting up tribal compacts with Indians to codify their relationship. For example, since Indians operating on tribal land are immune from paying taxes, the law envisioned that states would simply make compacts with tribes before the introduction of a gambling law, stating that Indians would pay taxes at a certain rate.
The problem in California is that Indians were already gambling, and despite the federal government’s arrogant belief that states would simply accept gambling, the people of California and their elected officials wanted no part of it. Thus, for ten years, Indian tribes continued to operate casinos in violation of California law, and the state received no tax revenue at all. 
Tribes Proliferate
At the same time, the number of Indian tribes mushroomed, as small or defunct tribes began applying for federal recognition, which they had never done prior to there being a cash incentive to do so. Tribal recognition, ironically, fell to the Bureau of Indian Affairs, which had virtually no regulatory oversight and no interest or reason to deny claims. In many cases in those earlier years – and some would argue even today – tribal claims were simply rubber-stamped.

Behind many of these tribes’ applications were shady casino developers from outside California or from foreign shores. Don’t have the money to do genealogical research for your tribe? The casino developers will do it for you. Can’t afford a high-priced lobbyist? The developers will take care of that too.

In many cases, tribes with spurious claims would be approved. Many were merely sub-tribes, which had no distinction from the main tribe except that the members in question weren’t in control of the tribal council, and hence the gambling revenues. In one case, a tribe was approved by BIA with just one member. 
As the National Review Online’s Rich Lowry put it,

“Indian gambling is an ill-disguised scam. Some so-called tribes have 30 people or less. They basically rent their names to Las Vegas casinos that run their gambling operations for as much as a 40 percent cut of the take.”

Responding to this chaos, California Governor Gray Davis finally bowed to the inevitable, and negotiated tribal compacts with the Indians. But, lacking any leverage – once the tribes were in and had put out their shingle, there was nothing the state could do – Davis approved compacts that legitimated what was already happening anyway, but did not tax it.
Tribes then sought to cement their advantage, and pushed forth Proposition 5, which required the governor to approve compacts with tribes, with no limits on the number of video slot machines, no taxes, and no regulation. In fact, the casinos would be entirely self-regulated by the Indians themselves. The tribes, which had previously been political non-players, now had access to casino developers’ almost limitless credit, and put a whopping $90 million into the campaign for Prop 5, and an additional $5 million for individual candidates who supported it.

Nonetheless, they went down to defeat, as the people of California, growing increasingly angry at the growth in blight, crime, traffic and social problems spawned by the casinos, turned out in large numbers to block it.

Still Governor Davis didn’t stand up to the Indians. Not that he had much choice, given the strong bargaining position that Cabazon and IGRA had given them. The governor acceded to the proliferation of bogus or questionable tribes by negotiating compacts with 60 newly-minted groups of Native Americans who had never existed before the approval of tribal gambling. This time, he got a small tax – not from gambling revenues, but from other sources.
A small victory for the taxpayers, but it was a mirage. Davis won a token amount of $1.1 million annually – out of a $5 billion haul – which went not to taxpayers, but to pay for services for non-participating Indian tribes. Many of those tribes, ironically, were among the oldest and historically valid tribes, who had chosen not to gamble because it was against their tribal religions.

With growing political clout, the tribes narrowly passed Proposition 1A, which solidified Davis’ agreement. By accepting a nominal tax, the Indians won over just enough converts to take future regulation off the table for good. Or so they hoped.

The Terminator Takes on the Tribes…The Tribes win.
The explosion of unregulated, untaxed Indian casinos became a huge issue in the 2003 recall election of Governor Gray Davis, which led to his defeat at the hands of Hollywood movie actor Arnold Schwartzenegger. With powerful commercials claiming that he would take on Indian tribes and “make them pay their fair share” of taxes, Schwartzenegger, a Republican, pulled a stunning upset in a heavily-Democratic state. 
In the past few years, Schwartzenegger has tried, with no success, to make good on his campaign promise. Just as he gets one or two tribes to agree to a renegotiated compact allowing them a few more slot machines in exchange for a paltry tax payment, other tribes kill the deal. For an actor known as the Terminator, Schwartzenegger’s assault on untaxed Indian gambling has to be recognized as a terminal failure.
What California’s Lessons Mean to Texas.

California was the first state to tangle with Indian gambling, and has become the poster child for how NOT to do it. Nonetheless, there remains no real lesson in how TO do it, as state after state has tried to keep the genie of Indian gambling in the bottle and state after state has failed. Tribal sovereignty, and federal law, simply binds the state’s hands. When states do come up with momentary roadblocks, tribes have an unending reservoir of casino-developer cash, and a limitless bag of tricks.

Illinois thought they had the cat firmly stuffed back into the bag, when they blocked out-of-state Indian tribes from jumping the fence and planting casinos. Simple enough, the tribes said. They pursued a lawsuit against thousands of landowners across the entire state, throwing homes, businesses and generations-old family farms’ lawful titles in doubt and raising the real prospect of evicting tens of thousands of non Indians from their land.

Of course the Indians protested that they really had no intention of taking back all that land, and said they would gladly drop their suit – in exchange for a casino.

Texas stands in a very enviable position today. Although tribes tried the same tactic as California’s Indians to start gambling, courts have ruled that Texas’ lottery is a very limited form of gambling, known as Class II gambling (as opposed to Class III, which includes full slot machines). Since IGRA states that Indians can only do that type of gambling which is allowed to non-Indian tribes, Indians hoped they could expand their gambling and hit the jackpot just like California tribes did.

For two reasons, they didn’t. First of all, Texas only has three recognized tribes. Secondly, only one of Texas’ tribes is an IGRA tribe (the Kickapoo of Eagle Pass). The two other tribes, the Alabama-Coushatta of East Texas and the Tiguas of El Paso, fall under a law known as the Restoration Act, which basically gives the state greater leeway to restrict them. While the Kickapoo have been able to conduct very limited gambling, the other tribes were shut out following a successful suit by Attorney General John Cornyn. 
But the same minefield that California stepped into on Indian gambling is still open to Texas, and legislators who think that they can draft a bill allowing limited casino gambling – there simply is no such thing when it comes to Indians ​– or approving casinos at racetracks only, are walking into that minefield with about as much deliberation as a stampede.

As has been written about previously by this author in the Lone Star Report, (See April 30, 2004 issue, Gambling could open door to tribal claims) Texas has a number of Indian tribes with “ticking time bomb” claims, which could do what California tribes did. Should the state negotiate a compact with the existing tribes, or pass legislation turning a blind eye to gambling such as House Bill 10, the door would be open for other tribes to press for recognition (there are over a half-dozen applications outstanding) or for tribes to jump the fence. 
In fact, of the over two dozen tribes that once existed in Texas, nine are already in possession of the blank check known as federal IGRA status, and six of them already operate casinos in Oklahoma. Should gambling in Texas become a reality, they could jump the border – either by suing for land, or simply buying it on the open market. They can then apply to the Bureau of Indian Affairs’ Indian Gambling Commission (a three-member panel made up entirely of Indians) and open up tax-free casinos.
Legislators who think that they can prevent an explosion of Indian gambling once they open Pandora’s Box had better look at California for a rude awakening. Texas is still in the real world. Approving Indian gambling in the Lone Star State would move us into Alice’s Wonderland. And as any taxpaying resident of California will tell you, the trip can be a real nightmare.
