How to Mess Up a Sensitive, Important Piece of Vital Legislation 
Electronic Bingo in HB 3
Electronic Bingo Added to HB 3

On May 10, the Senate added Amendment 10 to HB 3. It was presented as an amendment to add a “simple bingo game”.  Bingo in Texas is currently limited by Constitutional mandate to Class II gambling and includes electronic equipment that serves an “aid to the game”.
 It surprises many people to know that Bingo games can be Class III.  The computer equipment and electronic components introduced in Amendment 10 for electronic bingo are essential for Class III bingo games. The language in Amendment 10 does not limit the games to Class II permitted by Texas law and there is not a legal consensus on what the definition would be. The definition of Class II & Class III electronic bingo games is the source of a great deal of litigation throughout the US. Consequently, this amendment introduces Class III games to Texas. This amendment would require a Constitutional amendment for gambling for HB 3 to become law.
Therefore, we must strongly urge that Amendment 10 to HB3 be removed from the bill as it is an unconstitutional form of gambling not permitted under Texas law.  Passage with this amendment will certainly bring litigation to prevent an unconstitutional form of bingo play in Texas.

By Law, Current Bingo Electronic Equipment Is Used For Class II Games Only
Pull-Tab Bingo is permitted by Texas  law as a Class II game. Pull Tab Bingo (Class II) uses electronic aids for play, but is not “Electronic Bingo” or “Electronic Pull-Tab Bingo” as proposed in Amendment 10. Current games of Pull-Tab Bingo include the use of  “electronic pull tab dispenser(s)”, “an electronic or mechanical cardminding device”, and “any other device commonly used in the direct operation of a bingo game”. Current Pull Tab Bingo is classified as Class II so long as the electronic device serves as an aid to play the game and does not alter the essence of the traditional game and the electronic device does not create an electronic or electromechanical facsimile of the game. 
The electronic devices currently in use, serve as electronic aids to the games, and thus  do not cross into the much contested and illegal territory of creating a facsimile of the game. Electronic devices in use now met these requirements from IGRA.      I
25 C.F.R. § 502.3.

IGRA provides that class II games may utilize “electronic, computer or other technologic aids.” 25 U.S.C. § 2703(7). NIGC regulations define a technologic aid as “any machine or device that: (1) assists a player or the playing of a game; (2) is not an electronic or electromechanical facsimile; and (3) is operated in accordance with applicable Federal communications law.” 25 C.F.R. § 502.7(a).

In short, if a game contains the fundamental characteristics of a class II game and is played using an electronic or other technologic device, the determining factor in its classification is whether the electronic device is an aid to the play of a game, in which case the game is class II, or whether the electronic device is a facsimile of a game, in which case the game is class III. A game’s classification matters in that, under IGRA, class III games may be played only pursuant to a tribal-state compact. See 25 U.S.C. § 2710(d)(1)(C).
While Indian Bingo has been the major source of federal law (IGRA) on the difference between Class II and Class III gambling, Texas Law has been clear that the use of gambling devices that replicate or facsimile the play of various gambling games are not permitted under the Texas Constitution.  

Electronic Bingo Can Be A Class III Game



                      Electronic Bingo and Electronic Pull-Tab Bingo, introduced in Amendment 10, can be Class III games. Some examples of specific cases are cited below. In general, Electronic Bingo and Electronic Pull Tab Bingo are ruled as Class III games based on the interrelated set of functions, including but not limited to:  manner in which the game is played, the sequence of events in play, minimum time frames. Determination of Class II or Class III distinctions are dependent upon highly technical evaluation of the operating systems and software, including an independent analysis of source code, verification of source code, and game signature. Efforts to  regulate, define and enforce distinctions between Class II and Class III games is problematic. The gaming industry has been challenged by the difficulty in differentiating between Class II and Class III gaming devices. In all the cases litigated and disputed regarding Class III gambling and bingo, the games in dispute involve computers, terminals and electronic versions of the games. 
New Equipment In Amendment 10 Can Be Used For Class III Games 
Amendment 10 adds two major components for the play of Electronic Pull Tab Bingo and Electronic Bingo:


(vi) an electronic monitoring terminal



(vii) a site controller 
These electronic elements are major elements used to create game facsimiles, clearly ruled as Class III games. Electronic Pull-Tab Bingo and other versions of Electronic Bingo are games that are being disputed in many locations across the country (see attachments). Many game-makers and companies are in litigation over the classification of their games as Class II or Class III gambling. These efforts are efforts to gain access to Class II markets with Class III machines. The disputes arise primarily because once computerized components are introduced into the games, a facsimile of an original game (illegal in Class II) is commonly introduced. Litigation results to determine if the game is a facsimile or electronic aid. Different versions of the games are sometimes classified as Class II and sometimes as Class III gambling. Whenever they are determined to be Class III, they are games that use video terminals, computer site controls and electronic versions of the game similar to what appears in this amendment. 
Electronic Bingo As The Source Of Intense Litigation

The litigation over Electronic Pull Tab Bingo and Electronic Bingo has become complex, expensive and contentious. While technology is evolving in every business, rapidly changing technology in the Bingo wars is the crux of much of the litigation and political dispute across the country and in the courts. Developing technology will continue to compound the issues as noted below in this response of the court:
103 Electronic Gambling Devices, 223 F.3d at 1096. We are also aware that the lines between what constitute class II and class III games are being blurred by technological advances that Congress could not have foreseen and did not explicitly address in 1988 when it enacted IGRA, with its three simple statutory criteria for what constituted bingo. We nonetheless must continue to distinguish class II from class III games because Congress distinguished between them. 

The definitions, litigation and problems with Electronic Bingo have become the focus of national regulatory bodies. In the past, the National Indian Gaming Commission has issued opinions and bulletins determining the class of individual games; however, this system is not efficient. The NIGC, outside the courts, the body most commonly used to decide Class II disputes, is actively involved  “in the process of developing regulations further interpreting the statutory criteria of bingo.”  Five versions of new technical standards for electronic games have been drafted ( April 2005) and are in the review process.
Recent U.S. Supreme Court decisions to deny petitions for certiorari in United States v. Santee Sioux Tribe of Nebraska and Ashcroft v. Seneca-Cayuga Tribe of Oklahoma, emphasize that the efforts to provide guidance in distinguishing between Class II and Class III games by NIGC will be even more important. 
Meeting The Statutory Definitions Of Bingo
In addition to meeting the requirements to determine game facsimile and other technology related matters. The games also have to meet the statutory definitions of Bingo
The IGRA defines class II gaming in relevant part to include:

i. the game of chance commonly known as bingo (whether or not electronic, computer, or other technologic aids are used in connection therewith)—

I. which is played for prizes, including monetary prizes, with cards bearing numbers or other designations, 

II. in which the holder of the card covers such numbers or designations when objects, similarly numbered or designated, are drawn or electronically determined, and 

III. in which the game is won by the first person covering a previously designated arrangement of numbers or designations on such cards, including (if played in the same location) pull?tabs, lotto, punch boards, tip jars, instant bingo, and other games similar to bingo[.] 

25 U.S.C. § 2703(7)(A). Games that are not within the definition of class II games are class III. See 25 U.S.C. § 2703(8).

NIGC regulations similarly define class II gaming to include:

a. Bingo or lotto (whether or not electronic, computer, or other technologic aids are used) when players:

1. Play for prizes with cards bearing numbers or other designations;

2. Cover numbers or designations when objects, similarly numbered or designated, are drawn or electronically determined; and

3. Win the game by being the first person to cover a designated pattern on such card;

b. If played in the same location as bingo or lotto, pull-tabs, punch boards, tip jars, instant bingo, and other games similar to bingo[.]
These three basic requirements:

Play for prizes with cards bearing numbers or other designations;

Cover numbers or designations when objects, similarly numbered or designated, are drawn or electronically determined; and

Win the game by being the first person to cover a designated pattern on  such card
sound simple when applied to traditional paper bingo games. However, they become complex and nuanced when applied to electronic and virtual games, with electronic cards stored in networked computer servers. For instance how big does the bingo card - bearing numbers- have to be on the video screen to be considered a bingo card? If the numbers are covered for you during play by the computer, is it bingo, or another game? If you are playing against players in many locations, how do you assure that you were/or were not the first to finish and to win? What if you play for credits and the mount up in a mater of seconds? Is that still bingo? Pull tabs are real and need to be redeemed; do receipts count? Which of these is Class II play, which Class III?

Summary of NIGC Report “Classic Pull Tab System”June 4, 2004
Review of Cited Cases
Many cases on electronic bingo are being litigated across the US and two cases are pending in the US Supreme Court.  In several jurisdictions, electronic bingo machines have been presented as Class II machines, but after litigation, they have been ruled as illegal Class III machines. This has prompted a current, rigorous debate in the federal agency that defines Class II and Class III machines. The technical standards to define these machines are currently in the 5th draft of disputed standards. 
Texas should not enact any legislation regarding these machines until the new federal standards are adopted.

Many game-makers and companies are in litigation over the classification of their games as Class II or Class III gambling. These efforts are often efforts to gain access to Class II markets with Class III machines. The disputes arise primarily because once computerized components are introduced into the games, a facsimile of an original game (illegal in Class II) is commonly introduced. Litigation results to determine if the game is a facsimile or electronic aid.
In general, Electronic Bingo and Electronic Pull Tab Bingo are ruled as Class III games based on the interrelated set of functions, including but not limited to:  manner in which the game is played, the sequence of events in play, minimum time frames. Determination of Class II or Class III distinctions are dependent upon highly technical evaluation of the operating systems and software, including an independent analysis of source code, verification of source code, and game signature.
llegal Class II Examples: Electronic Facsimiles
1. Cabazon Band of Mission Indians vs. NIGC, 14 F.3d 636 (D.C. Cir. 1994).

a. Computer randomly selects a card for the patron 

b. Computer pulls the tab for the gambler at  the gambler’s discretion  

c. Computer displays results on screen; result is not accompanied by a physical paper copy for redemption (a receipt is not considered an acceptable paper copy).

d. Computer version of the game, like the paper version, has a fixed number of winning cards.

e. Computer is interconnected so that each gambler simultaneously plays against other patrons up to as many as 40 machines.

f. Court noted that “ this video version of pull-tabs is the same game as the paper version, and because Class II gaming does not include ‘electronic or electromechanical facsimiles of any game of chance’, this… alone demonstrates that the video game is not in the Class II category.” Id. at 636.

2. Auto tab Model 101:  Sycuan Band of Mission Indians vs. Roache, 54 F.3d 535 (9th Cir. 1994)

a. Self contained unit (not linked to other terminals)

b. Contains a computer linked to a video monitor and a printer

c. Player inserts money and sees a video reproduction of a paper pull-tab ticket on the screen.

d. Player electronically reveals concealed numbers to determine if they are a winner.

e. If a winner, player may cause the machine to print the winning ticket for redemption by a cashier or may add winning amount to a credit balance for further play. 

f. Court noted “the pull tab machines present self-contained computer games copying the pull-tab principle and they are played electronically …the game retains the fundamental characteristics of the paper version of pull tab: the video pull-tab machine is supplied with a computer chip cartridge that ensures a predetermined and known number of winning tickets from a finite pool of tickets with known prizes; when all tickets have been played, all prizes will have been awarded” Id. at 542. NIGC opinion “thus if a computerized pull-tab game preserved the fundamental characteristics of the paper version of pull-tabs, it is an electronic facsimile and therefore a Class III game.”

3. NIGC Game Classification Opinion, “Break the Bank,” May 31, 2001. NIGC is applying the principles set forth in the Cabazon Case.

a. The Break the Bank game included use of EVS (electronic viewing stations) terminal allowing player access to game.

b. EVS does not contain a storage file of electronic pull-tabs, the terminal merely transforms into visual characteristics the electronic file that it receives form the central computer through the network. 

c. The electronic game tickets are stored remotely in a central computer or server, which is not accessible to the player. However, the game is one wholly contained- electronically – in the networked game system

d. NIGC –“  NIGC decided that “[w]hen the game is played with a central computer holding cartridges of electronic tickets, delivered to players through a network of electronic viewing stations, and even with the possibility of a player receiving a form of a paper pull tab that is delivered electronically to an attended station and printed for the player, we conclude that ‘Break the Bank’ does wholly incorporate the paper game of pull-tabs, rendering it an electronic facsimile of the game and, therefore, a class III gaming device.”  Id.   
Legal Class II devices: Technological Aid
If these standards are met then courts have ruled that these devices are an aid helping or supporting the paper game of pull tabs.

1. Lucky Tab II machine:  Diamond Game Enter., Inc v. Reno, 230 F.3d 365, 366 (D.C. Cir. 2000)  
a. Machine or patron physically pulls tabs from a roll. 

b. Machine assists to cut tabs from a roll.

c. Machine physically dispenses tabs to a player ( by dropping into a tray etc.)

d. Video screens OK 

i. Plaquard warns player to physically verify video screen ( “video images may vary from actual images on pull-tabs. Each tab must be opened to verify.”)

ii. Patrons must physically pull the tab themselves to verify outcome

e. Player must give actual tab to clerk for redemption

f. In determining that the Lucky Tab II machine was a technological aid, the court found that the machine was not a “computerized version” of pull-tabs, because the game was in the paper rolls, not in the computer.  Id. at 370.  


g. Specifically, the court noted that although the machine had a video screen, the screen merely displayed the contents of a paper pull-tab and the machine actually cut paper pull-tabs from paper rolls and dispensed them to players.  Id. (emphasis added).  
h. Unlike a computerized version of pull-tabs which is generated by an internal computer or server, plays the game of pull-tabs in its entirety, and dispenses receipts for players to redeem winnings, the court found that the Lucky Tab II dispensed actual paper pull-tabs that players must peel and display to a clerk before they can obtain prizes.  Id.  
i. Thus, the court concluded that “the machine functions as an aid – it ‘helps or supports,’ or ‘assists’ the paper game of pull-tabs.”  Id.  Consequently, the court ruled that the game played with Lucky Tab II is not a facsimile of paper pull-tabs, but it is paper pull-tabs.  Id.
j. A Second Lucky Tab II Opinion:  United States v. Santee Sioux Tribe, 324 F.3d 607 (8th Cir. 2003)  “The operation of the Lucky Tab II machines does not change the fundamental  fact that the player receives a traditional paper pull-tab from a machine, and whether he or she decides to pull the tab or not, must present that card to the cashier to redeem winnings.    . . .  the machines do not replicate pull-tabs; rather, the player using the machines is playing pull-tabs.  Id. at 615.
2. The Magical Irish Instant Bingo Dispenser System:  Seneca-Cayuga Tribe of Okla. V. NIGC, 327 F.3d 1019, 1042-44 (10th Cir. 2003), 2004 U.S. Lexis 1651 (U.S. Mar. 1, 2004)  The Tenth Circuit Court of Appeals decided that the Magical Irish machine was a Class II aid because:
a. The machine cuts tabs from paper rolls and dispenses them to players, 

b. When its “verify” feature is enabled, it displays the contents of the paper pull-tab on the video screen
c. The machine does not use a computer to select the patterns of the pull-tabs it dispenses

d. Requires players to peel each pull-tab to confirm the result and provide the pull-tab to a clerk for inspection prior to receiving any prize.
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