Electronic Bingo Amendments
HB 3540, HB 1434, HB 3

Class II games can function like slot machines, these amendments do not prohibit this function of the machines, as a result, if passed, Texas will see thousands of these BLT gaming devices at hundreds of locations throughout the State. 

Electronic Bingo should require a constitutional vote. Bingo games, eligible for defense to prosecution Penal Code § 47.09.(a)(1)(A)  and Occupations Code 2001,  required a Constitutional vote at their inception;  any expansion that allows electronic and electromechanical versions of bingo, the equivalent of Bingo lottery terminals, should  require a constitutional amendment as well.

Two forms of bingo amendments fall short

In the past week at least two forms of electronic bingo amendments have been proposed. The “electronic pull-tab” bingo amendment offered by Senator Gallegos to HB 1434 and proposed for other bills, HB 3540,  permits the operation of an unlimited number of gambling machines (BLT) that look and play like Las Vegas-style slot machines at hundreds of locations across the State of Texas. 

This amendment does not prohibit the high speed play, high-percentage payout, screen graphics, or re-wagering of credits that characterize slot machine play. The amendment requires that the games be Class II, but a Class II designation is irrelevant because these electronic games function like slot machines in the manner of play. These games are currently illegal in Texas because they violate the Texas Penal and Occupations code. Indian casinos (i.e. the Oklahoma casinos) use Class II versions of slot machines; many have around 700 machines each. If passed, Texas will see thousands of these BLT gaming devices at hundreds of locations throughout the State. This is an expansion of casino-style gambling under the guise of bingo.

The “electronic pull-tab” bingo amendment to CSHB 3 (offered by Senator Gallegos to HB 1434 and under consideration for HB 3540) as written, allows the operation of an unlimited number of gambling machines that look and play like Las Vegas-style slot machines at hundreds of locations across the State of Texas. Some points of response:
A. While slot machines (Class III) and electronic pull-tab games (currently illegal Class II) use a different method to determine the game outcome (the amount won by the player, if any), there is no difference in the look or play of the two games.
Under Section .01(9-a), the electronic monitoring terminal upon which the electronic pull-tab bingo is played would be a computer, video monitor or other electronic terminal with input and touch screen capabilities.  Further, the form of the terminal could be portable, upright (like a slot machine) or tabletop (similar to gaming machines seen at bars).

B. In fact, the amendment permits most all of the elements of a slot machine, including: 

(1) mechanical spinning reels;

(2) graphics, audio, lights, or animation that resemble a spinning wheel or reels;

(3) traditional slot machine graphics such as bells, bars and fruit, as well as video card game displays;

(4) slot machine cabinets and signage;

(5) slot machine sound effects and entertaining displays (i.e. “Wheel of Fortune”)  except bells, whistles, gongs, coins dropping or audio spinning wheels.

Section .06 (Sec. 2001.4092 (b)) allow the electronic monitoring terminals to use “graphics and animation to correspond to, display, or represent, in an entertaining manner, the outcome” of the game.  Such language is a term of art in the industry, and allows for slot machine-like graphic and design.

Section .05 (Sec. 2001.409(a)) allows card-minding devices used for electronic pull-tab bingo “display graphics and animation used to correspond to, display, or represent the outcome” of the game.

C. There are no limitations in the proposed amendments to keep the machines from functioning with the high speed of play, high percentage payout, or accruing re-wagering of credits that characterize slot machine play. For instance, the speed of play and rate of re-wagering allow a patron to lose $54.00 per minute in a nickel slot machine. Speed of play, “near win” configurations, and local access – all allowed in this amendment - are also the critical components in triggering addictive behavior in otherwise unaffected patrons.
D. According to the amendment, there are no limitations on the number of gambling machines that can be played in the State and they would be permitted at thousands of locations.  Currently, there are more than 400 licensed lessors eligible for this new category of Class II gambling and 15% of those lessors do not currently have a site specific location. Locations could be put at any site not prohibited to the lessor. Currently, and under the proposed amendment, lessors may have bingo centers at more than one site. In addition, while traditional bingo has a set of regulatory processes, recently revamped, the introduction of these types of machines will require an adjustment in regulatory practices that are not spelled out these amendments.
E. Bingo is allowed in the Texas Constitution  Art. III, sec 47(a) subsection (b). This was added to the constitution by vote of Texans, as are all exceptions to Texas’ gambling prohibition. The Attorney General has ruled in a VLT opinion (GA-0103), that the definition and understanding of a gambling act relevant at the time of passage, is limiting when expansion to other forms, not initially contemplated, are introduced.  
The Penal Code, (47.01.(4) A defines prohibited gambling devices (among other things) as “gambling device versions of bingo” it specifically uses terms electronic and electromechanical. The definition of gambling device is sufficiently broad to include the proposed Class II machines in this HB 3540 amendment. Bingo operates legally now because there is a defense to prosecution for games included in Occupations Code 2001(the Bingo code)as specified  Penal Code § 47.09.(a)(1)(A)

Bingo games, eligible for defense to prosecution Penal Code § 47.09.(a)(1)(A)  and Occupations Code 2001,  required a Constitutional vote at their inception;  any expansion that allows electronic and electromechanical versions of bingo, the equivalent of Bingo lottery terminals, should  require a constitutional amendment as well.

GA-0103 basically says that the definition of lottery at the time of constitutional vote is not a definition that can apply to VLT machines; therefore another constitutional amendment is required.  “In 1991, voters approved a "state lottery" based on the common understanding of the term at that time, as evidenced by popular dictionaries and the ballot proposition presented to Texas voters.” And the opinion “concludes that voters in 1991 approved a narrow construction of the term "lottery" that cannot be read to authorize the state to operate slot machines.” 

Clearly, the bingo machines contemplated for this legislation do not remotely resemble the bingo games that were understood and envisioned when constitutionally enacted ( see attached pictures). 
F. Without a proper hearing and committee process, you may not be aware that other states have authorized similar electronic pull-tabs or instant bingo, resulting in the authorization of games with the look and feel of slot machines. Some of the states have ruled against the machines, in other states Indian casinos are the primary users of the types of Class II machines proposed by the bingo amendment:

“Wyoming courts found electronic bingo machines illegal… These machines, which operate more like a slot machine that any kind of bingo game, should no longer be operated in the state of Wyoming. Proliferation developed because of the limited exception in state law allowing non-profit entities to operate bingo games. Also found, that limited amount of the money generated by these operations actually goes to the worthy causes that are important to the non-profit entity.”  Wyoming First Judicial District Court Judge E. James Burke, Jan 5. 2005.
Oklahoma authorized electronic instant bingo. Oklahoma State-Tribal Gaming Act, 3A Okl.St.Ann. §261-282; 269, §274.  Instant bingo and pull-tabs are functionally the same thing.  Through Oklahoma's authorization of "electronic instant bingo," the state allowed for gaming machines that look and feel like slot machines to be played at racetracks and on Indian lands throughout the state.

 

Iowa authorized "video pull-tabs" which has allowed gambling machines with the look and feel of slot machines to be played in the state. ICA 99G.3 (7)(defines lottery game as any game of chance using electronic devices, provided that the gaming machine does not use an internal randomizer). Electronic pull-tabs do not use internal randomizers. See attached news article.

 

Indiana has considered legislation to allow "electronic pull-tab" games to be played at OTB facilities while recently there has been a proposal to authorize such games to generate revenue to fund construction of a new stadium in Indianapolis.  Under the proposed legislation these electronic pull-tabs, as is the case with Texas bill, would allow games that look and play like slot machines. See attached news article.

 
Washington State and New York State have authorized electronic instant lottery games which are functionally the same as "electronic pull-tabs," which again allow for games that look and play like slot machines.  N.Y. Tax § 1617-a (2003). 

G. While the State would receive a small portion (5%) of the prizes won by the players, the operations would not be required to pay any license fee or percentage of the revenue generated by these games.  Section .07 (Sec. 2001.421). This means that for the state to net the projected $100 million in revenue, there would have to be $2 billion in prizes. At a 65% payout rate (current bingo pay out*), approximately $3 billion would have to be played in bingo games in the biennium. (That equals one year play of all Texas lottery 
H. The national commission established to regulate and issue opinions on various gambling machines has serious concerns. The Commission is drafting. They are on the fifth draft ( April ’05) of new regulations. Consider the statement of Paul Hogan Chair, National Indian Gaming Commission:
“I believe that Congress understood the Bingo it described in IGRA ( the law) was a competitive game actively played among participating players. I believe that it included language permitting the use of computer, electronic and other technologic aids to the play of Class II games to enhance the competitive participation, but also intended that these technologic aids were to be distinguished from computerized electronic gaming machines that automatically perform all, or nearly all of the functions required in the game.”
“I believe that if tribes (or charitable organizations, or manufacturers) attempt to “find a loophole” in IGRA ( the law) where Class II games so closely parallel Class III facsimiles and slot machines, then the carefully crafted regulatory structure of IGRA (the law) will disintegrate.”

Source: Texas Lottery Commission Strategic Plan Fiscal Years 2005 - 2009 - Current pull-tab prize payout 65% - 70%.   Formula:  $100 million (Revenue) is 5% of $2 billion (prizes) which is 65% (Prize Pool)* of $3.33 billion.

SUMMARY: CLASS II AND OTHER LIMITATIONS
TO THE ELECTRONIC PULL-TAB PROVISIONS OF
HB3, HB 1434 and HB 3540
Rebuttal
Assertion #1.  Makes clear that the amendment does not authorize slot machines or video lottery terminals.  They would remain prohibited by current law. [See Page 10, lines 3 and 4] 
REBUTTAL:  Fine.  A fundamental difference between slot machines and electronic pull tab games is that they use a different method to determine game outcome.  This, however, makes no difference to the player.  Allowing the machines to display graphics and animation that correspond to or represent, in an entertaining manner, the outcome of the game and allowing instantaneous play make the machine, to the player, similar to playing a slot machine.  The internal configuration of the game makes no difference to the player.
From a public policy stance, passage of this language would encourage players to engage in slot-machine like gambling. This style of slot-machine like gambling is explicitly prohibited by the Texas Penal Code, even though it is a form of Class II gambling.
Assertion #2 & #3 & #4 Limits the new games to Class II, as determined by the federal standards applicable in this area.
Provides that no machine could be operated in Texas absent a clear cut of its Class II designation, as determined by the National Indian Gaming Commission, independent testing labs that work in this are, a final decision of a court of competent jurisdiction or the Lottery Commission[See Page 10, line 21 through Page 11, line 9]

Prior approval and testing would be required before any use of these machines. [See Page 9, line 22; Pages 10 and 11; and provisions of Bingo Enabling Act regarding prior approval of bingo equipment] 
REBUTTAL: Beyond the fact that this form of Class II is illegal now, the problem lies in who makes the determination.  The methods allowed for under the language to achieve such determination are too broad. The language allows the determination to be made by one of several different methods: though a determination by the NIGC, independent testing labs, a final decision of a court of competent jurisdiction OR the Lottery Commission.   
 The language allows the Lottery Commission full discretion to make the determinations of what is a class II game. 
Testing labs in the industry are likely to make positive determinations; the language would require licensees to submit such evidence to the Commission for a determination.  Further, aside from the informal advisory opinion process, currently there is no formal process for game classification determinations by the NIGC.  The NIGC prepares advisory opinions through its office of general counsel; such opinions are not final agency action.  Games allowed under this amendment are not even limited to those games determined to be class II by Federal court determination. 

Assertion #5   Prohibits machines from having graphics, lights, or sounds that resemble spinning wheels or audio that resembles bells, whistles, gongs, coins dropping, or spinning wheels, like those on a slot machine [See Page 9, lines 10 through 17].   
REBUTTAL:    The language targets video but excludes mechanical reels; therefore, mechanical reels would be able to use all the graphics and animation of slot machines. 
Further, the language allows for graphics and animation to be used in an entertaining manner, it simply attempts to limit such images so that slot-machine type images are not used.  The language, however, only disallows graphics or animation that includes spinning reels. Images do not have to spin to have the look and feel of a slot machine.  Further, the language only raises the debate of what graphics are graphics that are like those used on slot machines.  Bars or fruit or other images typically seen on a slot machines might arguably be barred, but cartoon characters and other images could be used which still allow for the machines to have the look and feel of a slot machine to the player.   Last, the language specifically limits the sounds of a slot machine but does so in a manner that it lists the sounds that could not be used.  All other sounds not listed could be used by the machines. 
Assertion #6.  Adds language that absolutely prohibits any currency or coins from being placed into or paid out of the machines. [Page 10, lines 5 through 12] 

REBUTTAL:  What difference does this make?  The whole gaming industry is moving to a cashless system.  Washington state uses a cashless system.  This does not prevent the game from looking and feeling like a slot machine to a player.
Assertion #7.  Adds language that absolutely requires each and every manufacturer to provide a communication system that would allow the Lottery Commission to remotely review and audit the performance of the machines. [See Page 11, lines 24 through 27 and Page 8, lines 1 through 4] 

REBUTTAL:  This has no effect on what the games look and play like.  It is simply a provision to make sure the Commission can audit the machines.  It does not determine how the games will play.
Assertion #8.  Prohibits any kind of graphic image that impugns the integrity of the Commission, including alcoholic beverages, profane language, and provocative, sexually explicit or derogatory images.  The Lottery Commission would have the power of prior approval of these images. [See Page 9, line 22 through Page 10, line 2]
REBUTTAL:  Does not matter.  No determination on how the games will play.  Graphics and animation used in an entertaining manner (just not those that impugn the Commission's integrity) are allowable under the language and, with this, games that have the look and feel of a slot machine to the player would be allowed.
 There is no limitation on the number of games.  Again, the language still allows for thousands of these games to be played all over the state.

Texas Penal Code

Gambling Device

The Texas Penal Code includes prohibitions against various forms of gambling (see Chapter 47, Penal Code).  These offenses are punishable as misdemeanors.  The Penal Code also defines various terms used in connection with those crimes, including “gambling device.”  The Penal Code criminalizes the ownership, manufacture, transfer, or possession of any gambling device or the use of real property for the operation of such devices.  But in order to successfully prosecute someone for those crimes, the State must prove beyond a reasonable doubt that the machines in question are gambling devices under Texas law.  That term is defined in Penal Code Section 47.01(4) as follows:

§ 47.01.  DEFINITIONS.  In this chapter: 



*
*
*


(4)  “Gambling device” means any electronic, electromechanical, or mechanical contrivance not excluded under Paragraph (B) that for a consideration affords the player an opportunity to obtain anything of value, the award of which is determined solely or partially by chance, even though accompanied by some skill, whether or not the prize is automatically paid by the contrivance.  The term:



(A)  includes, but is not limited to, gambling device versions of bingo, keno, blackjack, lottery, roulette, video poker, or similar electronic, electromechanical, or mechanical games, or facsimiles thereof, that operate by chance or partially so, that as a result of the play or operation of the game award credits or free games, and that record the number of free games or credits so awarded and the cancellation or removal of the free games or credits; and



(B)  does not include any electronic, electromechanical, or mechanical contrivance designed, made, and adapted solely for bona fide amusement purposes if the contrivance rewards the player exclusively with noncash merchandise prizes, toys, or novelties, or a representation of value redeemable for those items, that have a wholesale value available from a single play of the game or device of not more than 10 times the amount charged to play the game or device once or $5, whichever is less.

