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“Among the difficult decisions the NIGC confronts daily is how to distinguish Class II games played with computer, electronic and other technologic aids …and Class III slot machines and electronic facsimiles of games of  chance.  “

There has been difficulty in enforcing the Johnson Act (US law prohibiting illegal gambling machines), and there has been less restraint on…gaming equipment manufacturers from moving in the direction of … games that resemble slot machines more and more.”

The NIGC has…been asked, on a regular basis, to issue advisory opinions with respect to various electronic player stations and related equipment intended for use as technologic aids in the play of Class II (bingo)games….Hence a great need currently exists to bring clarity and distinction between Class II technologic aids and Class III electronic facsimiles and slot machines.”

“This line has become blurred by advances in technology. This lack of clarity… undermines the regulatory structure that Congress established for Class II and Class III gaming in IGRA.” 

“I firmly believe that Congress…intended that a difference was to exist between equipment used to aid the play of Class II games and Class III gaming…

I further believe that Congress intended that this distinction be more than an arcane mathematical difference in the algorithm contained within a computer chip in an electronic player station or linked computer server for the play of bingo, and the algorithm in the computer chip that operates a slot machine.

I believe that Congress understood the Bingo it described in IGRA (the law) was a competitive game actively played among participating players. I believe that it included language permitting the use of computer, electronic and other technologic aids to the play of Class II games to enhance the competitive participation, but also intended that these technologic aids were to be distinguished from computerized electronic gaming machines that automatically perform all, or nearly all, of the functions required in the game.”

“I believe that if tribes (or charitable organizations, or manufacturers) attempt to “find a loophole” in IGRA ( the law) where Class II games so closely parallel Class III facsimiles and slot machines, then the carefully crafted regulatory structure of IGRA (the law) will disintegrate.”
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“There has been considerable litigation regarding…gaming enterprises stemming from the need to classify certain types of gambling as Class II or Class III. …It is the Department of Justice’s position that whether machine gaming is characterized as Class II or Class III, the Johnson Act prohibits the gambling devices absent a Tribal-State compact.

It is also the Department (of Justice) opinion that the IGRA ( law) intended a clear distinction between Class III games …and Class II gaming….Manufacturers of  gaming equipment have attempted to use creative engineering to blur the line between these two classes.”

What are the classifications for gambling?

There are three classes of gambling. 

Class I –   traditional Indian gaming and social games for prizes of minimal value.

Class II – games including bingo, whether or not electronic computer or other 

                 technological aids used in connection therewith, and other games similar to 

                 bingo such as pull-tabs, lotto, punchboards, tip jars, and instant bingo, if in the 

                 same location. ( legal in Texas); there is also a version of Class II games that 


     are NOT legal in Texas because they violate the Texas Penal Code definition 

                 of gambling device. ( see definition below) 
Class III – anything not classified as Class I or II and often referred to as casino-style 

                 gambling. (illegal in Texas) 

How Does the Texas Penal Code Define and Limit Slot machines, Bingo Lottery Terminals and Video Lottery Terminals?


The Texas Penal Code includes prohibitions against various forms of gambling (see Chapter 47, Penal Code).  These offenses are punishable as misdemeanors.  The Penal Code also defines various terms used in connection with those crimes, including “gambling device.”  The Penal Code criminalizes the ownership, manufacture, transfer, or possession of any gambling device or the use of real property for the operation of such devices.  But in order to successfully prosecute someone for those crimes, the State must prove beyond a reasonable doubt that the machines in question are gambling devices under Texas law.  That term is defined in Penal Code Section 47.01(4) as follows:

§ 47.01.  DEFINITIONS.  In this chapter: 



*
*
*


(4)  “Gambling device” means any electronic, electromechanical, or mechanical contrivance not excluded under Paragraph (B) that for a consideration affords the player an opportunity to obtain anything of value, the award of which is determined solely or partially by chance, even though accompanied by some skill, whether or not the prize is automatically paid by the contrivance.  The term:



(A)  includes, but is not limited to, gambling device versions of bingo, keno, blackjack, lottery, roulette, video poker, or similar electronic, electromechanical, or mechanical games, or facsimiles thereof, that operate by chance or partially so, that as a result of the play or operation of the game award credits or free games, and that record the number of free games or credits so awarded and the cancellation or removal of the free games or credits; and



(B)  does not include any electronic, electromechanical, or mechanical contrivance designed, made, and adapted solely for bona fide amusement purposes if the contrivance rewards the player exclusively with noncash merchandise prizes, toys, or novelties, or a representation of value redeemable for those items, that have a wholesale value available from a single play of the game or device of not more than 10 times the amount charged to play the game or device once or $5, whichever is less.

What other US laws govern the Class II & III definitions?

(There are two major functioning  Acts that govern the decisions of classifications of Class II & Class III machines):

· The Johnson Act, 15 USC, 1171 – 1178, that broadly defines and prohibits the use of gambling devices.

The Johnson Act now defines "gambling device" as including not only traditional slot machines, but also "any other machine or mechanical device (including, but not limited to, roulette wheels and similar devices) designed and manufactured primarily for use in connection with gambling..." 

· IGRA, Indian Gaming Regulatory Act, which provides that gambling devices can be used in Indian territory by compact. 

· IGRA also provides that Class II games may be played with the use of technologic aids and devices.

What body defines machines as slot machines and gives advisory opinions? 

The National Indian Gaming Commission (NIGC) is the recognized authority in the area of establishing minimum standards, advisory opinions and general regulation standards for the distinction between Class II (traditional bingo and electronic bingo as currently defined in Texas code), Class II (Bingo lottery Terminals)  and Class III (casino-style slots and gambling) games.

