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Gaming, Gambling, and Eight-liners:

Separating Fact From Fiction

May 14, 2004

By Shannon Edmonds




Recent attempts to legalize video lottery terminals (VLTs) have resulted in confusion and misinformation regarding the nature of illegal gambling in Texas.  Individual Texas prosecutors have varying positions on the merits of VLTs as a source of state revenue.  This memo does not address that issue—we leave that debate to the will of the Legislature.  Instead, the goal of this memo is to point out that if the Legislature legalizes VLTs, it cannot guarantee that illegal gambling in the form of eight-liners will be eradicated unless it makes another change:  the repeal of the fuzzy animal exception from Section 47.01(4)(B) of the Penal Code.

Eight-liners


“Eight-liners” is a colloquial term for video slot machines that reward players based upon the visual results of nine simulated slot machine rollers (the term comes from the fact that there are eight ways to win—three horizontal lines, three vertical lines, and two diagonal lines—based upon the combination of images on the machine).  Like Vegas-style slot machines, eight-liners are played by the insertion of money into the machines, the awarding of credits or plays, and the pressing of buttons to trigger certain events (although the results are determined by chance through the use of computerized random number generators, not through any skill of the player).  It is the payouts that differentiate most eight-liners from standard slot machines because in Texas, it is the payouts that distinguish a legal amusement device from an illegal gambling device.


Obstacles to Gambling Prosecutions


The Texas Penal Code includes prohibitions against various forms of gambling (see Chapter 47, Penal Code).  These offenses are punishable as misdemeanors.  The Penal Code also defines various terms used in connection with those crimes, including “gambling device.”  The Penal Code criminalizes the ownership, manufacture, transfer, or possession of any gambling device or the use of real property for the operation of such devices.  But in order to successfully prosecute someone for those crimes, the State must prove beyond a reasonable doubt that the machines in question are gambling devices under Texas law.  That term is defined in Penal Code Section 47.01(4) as follows:

§ 47.01.  DEFINITIONS.  In this chapter: 



*
*
*


(4)  “Gambling device” means any electronic, electromechanical, or mechanical contrivance not excluded under Paragraph (B) that for a consideration affords the player an opportunity to obtain anything of value, the award of which is determined solely or partially by chance, even though accompanied by some skill, whether or not the prize is automatically paid by the contrivance.  The term:



(A)  includes, but is not limited to, gambling device versions of bingo, keno, blackjack, lottery, roulette, video poker, or similar electronic, electromechanical, or mechanical games, or facsimiles thereof, that operate by chance or partially so, that as a result of the play or operation of the game award credits or free games, and that record the number of free games or credits so awarded and the cancellation or removal of the free games or credits; and



(B)  does not include any electronic, electromechanical, or mechanical contrivance designed, made, and adapted solely for bona fide amusement purposes if the contrivance rewards the player exclusively with noncash merchandise prizes, toys, or novelties, or a representation of value redeemable for those items, that have a wholesale value available from a single play of the game or device of not more than 10 times the amount charged to play the game or device once or $5, whichever is less.

If not for subdivision (B) (in italics above), this definition of gambling device would clearly and unambiguously criminalize all slot machines and related devices.  However, since its inclusion in the Penal Code, subdivision (B)—known as the “fuzzy animal exception”—has allowed tens of thousands of eight-liner slot machines to operate in Texas.


Subdivision (B) became known as the fuzzy animal exception when it was added to the law in 1993 and amended in 1995.  The convoluted language in subdivision (B) was passed by the Legislature to authorize the operation of amusement machines like crane games that award the operator with (you guessed it) a fuzzy animal.  However, this same exception has been exploited by those who construct and operate eight-liners that technically meet the limited payouts allowed under subdivision (B).

Contrary to the misconceptions of some in the Legislature, eight-liners are not per se illegal if they are built and operated in compliance with the fuzzy animal exception.  The offense occurs when these machines are illegally used to award players with cash-related payouts or non-cash payouts far in excess of that allowed by subdivision (B).  However, only the most dim-witted of eight-liner owners openly operate them in violation of the law.  Instead, eight-liners are commonly operated in such a way that the real, illegal payouts are only given out covertly.  This practice requires law enforcement agencies to conduct expensive, time-consuming undercover operations in order to build legitimate cases against illegal eight-liner operations—a difficult thing to justify in this period of limited resources.

Even if officers gather enough evidence to make arrests for gambling violations, cases involving eight-liners are notoriously hard to prosecute.  First, the prosecution must combat public ambivalence about gambling crimes.
  If the prosecution can overcome such bias, it must still help the jury interpret subdivision (B) and convince the jury beyond a reasonable doubt that the State has proven that the fuzzy animal exception does not apply in that case.  And then the prosecution must continue to fight to preserve any conviction from appeals that are often based on the ambiguities created by the fuzzy animal exception.

In other words, as long as the fuzzy animal exception remains on the books, there is no way for local authorities to prevent the misuse of eight-liners and other amusement devices by unscrupulous gambling operations, and there is no way the Legislature can guarantee to the public that gambling will be confined to VLT-authorized locations.


Opposition to Removing the Fuzzy Animal Exception


This problem with the fuzzy animal exception is not new.  Attempts to criminalize eight-liners have occurred in every legislative session since the creation of the fuzzy animal exception, without success.
  This is a testament to the strength of the amusement and gaming lobby, which has lobbied extensively to preserve this cash cow and has strategically partnered with various charities like local VFWs to put a sympathetic face on something that is often still a criminal activity.  Furthermore, certain mainstream game-oriented businesses have opposed more restrictive language out of fear that some of their games may no longer be legal.

Some of these groups have proposed to “solve” the problem by adding more language to the already voluminous definition of gambling device.  Such legislative tinkering will only add more confusion, ambiguity, and frustration to the problem.  The solution is not to add, but to subtract—specifically, to repeal the fuzzy animal exception in its entirety.  The definition of gambling device only applies to games of chance, not true games of skill, so fears of overzealous prosecution are groundless.  And even if removing the fuzzy animal exception did result in a small number of currently legal games being deemed illegal, that is still a small price to pay to guarantee the elimination of eight-liners and to prevent the loss of substantial state revenue that would go with them should VLTs become a necessary revenue source for public education and/or tax relief.


Conclusion

The single biggest impediment to the successful investigation and prosecution of illegal eight-liner operations is the ambiguous definition of gambling device currently found in the Penal Code.  The tens of thousands of illegally-operated eight-liners that exist throughout the state are a testament to the results of the fuzzy animal exception and the Legislature’s refusal to close that loophole.  Texas prosecutors stand ready to assist the Legislature in addressing this problem whenever it chooses to do so.

� “Gaming” and “gambling” are terms of art.  In general, “gaming” is merely a term for legalized gambling.  Therefore, any attempts to prohibit certain forms of gambling should avoid the term “gaming,” which denotes legal activities (as in “Class III gaming”).


� As the old courthouse saying goes, “Sin ain’t sin if good people do it.”  This perception may be even harder to overcome if the state legalizes VLTs, making the repeal of the fuzzy animal exception that much more important.


� In addition, Governor Bush formed a Task Force on Illegal Gambling in 1999 to study this issue (among others).  The Task Force recommended the repeal of the fuzzy animal exception to eradicate eight-liners, but to no avail.
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