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8-Liners and the Expansion of Gambling in Texas


The following information was compiled by the Citizenship and Public Policy Division of the Christian Life Commission.  It is a response to the argument that the legalization of 40,000 slot machines, in the form of VLTs, would be a reduction of gambling in the state.  Governor Perry has recently argued that the creation of at least 10 slot casinos would be a consolidation of 143,000 eight-liners said to exist in Texas, resulting in an  actual reduction in gambling.  This estimate is based on highly questionable research funded by the Texas taxpayers.  Moreover, the issue of illegally operating eight-liners in the state and state sponsored slot casinos, are entirely different.  Poor enforcement by the state regarding current gambling laws is no excuse to legalize a more destructive form of gambling in the state.      

This resource contains the following:

Report:  Preliminary Estimates for Number of Gray Machines and Gray Machine Revenues in the State of Texas.  April 19, 2004.
By: David L. Huff, Ph.D. and James E. Jarrett, Ph.D, 
For: Anthony N. Cabot, Lionel Sawyer & Collins, Las Vegas, Nevada 
Analysis, Critique and Questions Regarding Huff & Jarrett Report

Further Research:  Other Sources of 8-liner Information in Texas
A Recent Article About 8-liners and enforcement

Possible contacts for further information
Huff & Jarrett Report

(Hard copy only.)
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Analysis, Critique and Questions Regarding Huff & Jarrett Report

The following is a preliminary analysis, critique and some important questions about the report prepared by David L. Huff, Ph.D. and James E. Jarrett, Ph.D, for Anthony N. Cabot, Lionel Sawyer & Collins, Las Vegas, Nevada entitled:  Preliminary Estimates for Number of Gray Machines and Gray Machine Revenues in the State of Texas.  April 19, 2004.

QUESTIONS OF PURPOSE AND LEGALITY
Before analyzing the report and the methodology used, there are some preliminary questions regarding purpose and motivation of the report as well as the contract process.
· Why was this report conducted?  

· What do the number of Eight-Liners, or gray machines as they are referred to in the report, have to do with Video Lottery Terminal enabling legislation?  

The contract with Lionel Sawyer & Collins was entered into at the request of the Governor’s office and the Lottery Commission.  The report on eight-liners was completed by Huff and Jarrett as subcontractors to Lionel Sawyer & Collins, a Las Vegas law firm.  The original contract between the state and the firm is under investigation.    

The apparent connection of the 8-liner subcontract to the VLT legislation is that the Governor wanted an estimate of 8-liners in Texas to use as a justification for supporting the VLT legislation.  

Governor Perry has publicly stated that there are 143,000 8-liners in Texas.  He has also stated that therefore, legalizing 40,000 VLTs along with unambiguously making 8-liners illegal will result in an actual reduction and contraction of gambling in Texas.  Of course any accompanying legislation that would make 8-liners illegal could be done without the legalization of VLTs. The number of 8-liners was sought solely to provide the Governor with a way of appearing to stay tough on gambling.  
· If the Governor is serious about being anti gambling, why must any legislation that clearly outlaws 8-liners, expand gambling in other areas?  

· If the report was done then to help Governor Perry advocate for VLTs, would that constitute a state agency, the Lottery Commission, contracting for lobby services?

· Was this report done by specific request of the Governor or Lottery Commission or of the firm’s own volition?  

· If it was specifically requested, why not contract directly with someone to conduct the research, not as a subcontract with a Vegas firm?

Once the very questionable report was produced, there was an extremely broad range of machines given as an estimate: 44,000 to 143,000, a variance of over 300%.  The report concluded that a point estimate to be used would be 74,500.  Perry chose to publicly use (at the RPT convention) the highest possible estimate of an extremely broad range, which was almost twice the report’s point estimate.  

· If this was a purely academic study why fudge the numbers, especially since the point estimate of the report is still higher than the number of VLTs proposed?

· How can the Texas Lottery Commission contract for a report on eight-liners which are entirely out of their jurisdiction?  

· Is that not a violation of the restrictions on their budget?  

The only possible purpose for such a report would be concerning enforcement issues related to violation of the gambling code, something outside the scope of the Lottery Commission.   

QUESTIONS AND ANALYSIS OF THE REPORT

The following quotes come from the Summary section of the report: 

“All estimates were generated in ranges as there were no authoritative sources of information about gray machines.  Although some guidance is provided in narrowing the ranges, readers should understand that the full range of estimates may be equally likely.  Narrower ranges are suggestive only, based upon the available information and data at this time.”  

“Based upon Texas information only, the number of Texas gray machines is estimated at a minimum of 44,000 and a maximum of 143,000, with a point estimate of 74,500 machines.  Win per day estimates range from as low as $30 to as high as $200.”

“Revenue estimates, using the point estimate of 74,000 machines, based on Texas information only, range from a minimum total annual win of $825 million to a maximum of $5.4 billion.”

The Texas estimates were based entirely upon newspaper reports regarding the following: a city conducted survey in Laredo, a Kingsville premise permit ordinance collection, a raid in Brazoria County and a raid in Tarrant County, as well as an estimate of 40,000-45,000 from the Texas Department of Public Safety from 2001 as reported in the Baptist Standard.

· There were two newspaper article concerning police raids, should these numbers be relied upon since the police are likely to raid the largest game rooms in the area?

· Why did the researchers not have an estimate from the DPS?

· Why did the researchers not have a number from the state comptroller’s office which issues a sticker permit to all amusement machines used for skill or pleasure in Texas?

The report also did research on other states in which gray machines are legal.  

· Why is this relevant to Texas where such “gray machines” are illegal gambling devices used legally under vary narrow circumstances?

After these numbers were obtained, based on four locations, the researchers determined a ratio of machines per one thousand residents.  They calculated a state wide total by multiplying per capita across the entire state of Texas.  

· Why was it assumed that there would be an even distribution of grey machines throughout all Texas counties?

· Wouldn’t local law enforcement’s ability or willingness to enforce current gambling laws have an affect on number of 8-liners for each local jurisdiction?  

The invoice given to the state of Texas regarding the subcontractor work on the Lionel Sawyer & Collins lists this report as costing a total of $24,812.50.   Jarrett = $10,937.50 and Huff = $13,875.00.  

· The report is 9 pages long and with such a questionable methodology, was this an efficient use of taxpayer money?

WHO ARE THE RESEARCHERS?

· How were these researchers found?

· Are they qualified to do such research?

· Is such research within their field of study?

	Name 
	David Huff
David L Huff

	Title 
	Century Club Professor, Ph.D.

	College/Department 
	Department of Marketing Administration
Red McCombs School of Business

	E-Mail 
	huff@mail.utexas.edu

	Office Phone 
	512-471-5443

	Office Location 
	CBA 7.202
CBA 7.246

	Office Postal Address 
	The University of Texas at Austin
Marketing Dept
1 University Station Stop B6700
Austin, TX 78712

	Campus Mail Code 
	B6700


David L. Huff, Ph.D., University of Washington at Seattle
Century Club Professor, Geography and Marketing Administration.
Market area analysis; regional science; location theory.
(From Transportation Related Faculty webpage, University of Texas.)


	Name 
	James E Jarrett
James Jarrett

	Title 
	Sr Research Scientist, Ph.D.

	College/Department 
	Bureau of Business Research
Red McCombs School of Business

	E-Mail 
	james.jarrett@mccombs.utexas.edu

	Office Phone 
	512-471-6990

	Office Location 
	CBA 6.446

	Office Postal Address 
	The University of Texas at Austin
Bureau of Business Research
1 University Station Stop B8500
Austin, TX 78712

	Campus Mail Code 
	B8500


A search of the University of Texas at Austin website produced the following articles or publications which Dr. Jarrett has appeared in.

James E. Jarrett (BBR), Central East Austin Community,

“Customer Service Training for TANF Clients

and Telecenter Feasibility.” (From Research News, Bureau of Business Research, McCombs School of Business, The University of Texas at Austin, September 2000, Volume 13, Number 1)
“A Model for Estimating the Value of Property Access Rights,” Study Report 1325-1F (with Heidi Westerfield, Amado Velez Gallego, James Jarrett and Randy Machemehl), June1995.

“Strategic and Implementation Issues in Texas’ Public-Private Transportation Projects,”

Study Report 1281-3F (with James Jarrett, Mark Euritt and Randy Machemehl), February

1994.

“An Overview of Highway Privatization,” Study Report 1281-1 (with Mark Euritt, Randy

Machemehl and James Jarrett), February 1994.
Professional Employer Organizations:

A Growth Industry in Human Resource Management
By James E. Jarrett, Senior Research Scientist

McCombs School of Business,University of Texas at Austin
TEXAS BUSINESS REVIEW

Bureau of Business Research • College and Graduate School of Business •

The University of Texas at Austin

June 2000
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Further Research:  Other Sources of 8-liner Information in Texas

“I believe that the influx of machines known as eight-liners … is a backhanded attempt to bring casino gambling into the sate of Texas,”        

-George W. Bush, October 1997
State Comptroller’s Office 

The State Comptroller’s office issues a sticker and taxes each individual amusement machine in Texas used for “skill or pleasure”, including eight-liners.  Eight-liners should carry a sticker from the Comptroller’s office for tax purposes.  According to Mike Reck at the comptroller’s office enforcement division “All games, even eight-liners that are operated illegally, should have a sticker.  If they do not they should be sealed and shut down.”


The state comptroller’s office keeps track of amusement machines by placing them into six categories.  The categories used by the comptroller’s office are Phonograph (jukebox), Pool Tables, Pinball, Video, Darts, and “Other”.  They do not have a separate category for eight-liner amusement machines; however, they could fall into two categories.    Eight-liners would most likely be taxed under “other”, which includes small prize games like the crane games.  Some Eight-Liners could be considered Video games.  Through an open records request the Christian Life Commission has learned that there are only 30,367 machines properly permitted under the “other” category.  The in the less likely category for 8-liners to appear, video games, there are 70,757 permitted in the state.  That is a total of only 101,124 video games, crane games and all others. 


This is a number which includes many legal games and is over inclusive of eight-liners.  If the governor’s estimate of 143,000 eight-liners throughout the state is correct, that means that a large majority of them are operating illegally, violating tax laws.  

Due to the ambiguous nature of laws regarding these gambling machines, their pay outs and their revenue distribution, it is hard to track how many are operating illegally according to the provisions in the gambling laws.  However, regardless of gambling laws, if the number of eight-liners is as high as estimated by some, then most are operating in violation of tax laws and it is up to the comptroller’s office to enforce the law.    

Texas Department of Public Safety

The Texas Department of Public Safety no longer keeps track nor do they independently enforce gambling laws regarding eight-liners.*  According to Joe McKey, Analyst Supervisor of the Special Crimes Division, the DPS is “no longer in the eight-liner business”.*  There is currently no one overseeing the gambling section of the special crimes division.  They will assist with enforcement if requested by local law enforcement agencies.  Mr. McKey cited a need to concentrate on counter terrorism as the reason his office no longer pursues eight-liners and gambling enforcement as aggressively as in the past.  

*REVISED:  I called Mr. McKey again on Thursday June 17, 2004 upon learning that there may be press involved in this issue, he revised his prior statements or claimed that he did not say some of the above comments I had in my notes.  In the second conversation some of Mr. McKey’s comments included; “if there is a complaint they will do something” “There are times when they will pick up some cases.” “May even have operations underway right now” Since 9/11 “other priorities” have arisen.  “Primarily responsible for counter terrorism”.  Despite the fact that I reminded him that the Baptist Standard was apparently able to get an estimate from the DPS in 2001 he said he has “no idea how many are in the state, nor would have any way of getting an estimate.”   
The Supreme Court of Texas 


The Supreme Court of Texas in Hardy v. State has ruled that eight-liners are gambling devices.  Gambling devices are illegal in Texas unless they fall into a narrow exclusion to the law.  In 1993 the Legislature created the exclusion which legalizes the gambling device if it “rewards the player exclusively with noncash merchandise prizes, toys, or novelties, or a representation of value redeemable for those items, that have a wholesale value available from a single play of the game or device of not more than 10 times the amount charged to play the game or device once or $5, whichever is less.”

The Supreme Court of Texas is of course the highest civil court in Texas.  The Hardy involved a civil forfeiture of eight-liners.  The court ruled that “Once the State has established probable cause to initiate a forfeiture proceeding, the State has met its burden under article 18.  At that point, the burden shifts to the claimant to prove that the property is not subject to forfeiture under article 18.18(f), which provides that, “unless the [interested person] proves by a preponderance of the evidence that the property or proceeds is not gambling equipment . . . the magistrate shall dispose of the property or proceeds . . . .” (Tex. Code Crim. Proc. art. 18.18(f)). If the claimant fails to meet its burden of proof, the property will be destroyed or forfeited to the State.  Hardy v. State, 50 S.W.3d 689(Tex.2003).

Therefore, under this ruling, with probable cause, which would include seeing the payouts, the state could seize all eight-liners as illegal gambling devices and force the owners to prove that they fall into the exclusion.  In the Hardy case the court determined that issuing gift certificates as awards did not fall into the exclusion as “non-cash” prizes.  The Court also ruled that rewarding actual money that is to be used only for further play also violates the exclusion.  


The State of Texas has the legal authority within the current law to effectively deal with any eight-liner problem in the state if only the state were serious about enforcement.  

Texas Penal Code 47.01 Definition

(4) "Gambling device" means any electronic, electromechanical, or mechanical contrivance not excluded under Paragraph (B) that for a consideration affords the player an opportunity to obtain anything of value, the award of which is determined solely or partially by chance, even though accompanied by some skill, whether or not the prize is automatically paid by the contrivance. The term: 

(A) includes, but is not limited to, gambling device versions of bingo, keno, blackjack, lottery, roulette, video poker, or similar electronic, electromechanical, or mechanical games, or facsimiles thereof, that operate by chance or partially so, that as a result of the play or operation of the game award credits or free games, and that record the number of free games or credits so awarded or the cancellation or removal of the free games or credits; and

(B) does not include any electronic or electromechanical, or mechanical contrivance designed, made, solely for the bona fide amusement purposes if the contrivance rewards the player exclusively with non-cash merchandise prizes, toys or novelties, or a representation of value redeemable for those items, that have a wholesale value available from a single play of the game or device of not more than 10 times the amount charged to play the game or device once or $5, whichever is less.
Why Eight-liners are different from VLT Slots

· Most eight-liners are illegally operated and are not promoted by the State of Texas as VLT slot casinos would be.  

· VLT slots play more quickly than eight-liners and create pathological gamblers at a faster rate.  

· VLT slots have much higher stakes, higher wagers and higher payouts

· Due to the illegal way in which most eight-liners are operated, game rooms are relatively discrete and hidden in communities, in the back corner of shopping centers, or run down buildings, usually with black covering on the windows. 

· Extensive advertising tempting the public to gamble their money away in order to reduce property taxes or fund their child’s education would be pervasive in Texas were casino slots to be approved. 

· The proposed racinos would be enormous buildings holding almost twice as many slots as Caesar’s Palace in Las Vegas.  4,000 slot machines could not fit in the buildings currently on race tracks.  

What to do about Eight-Liners

· Clarify existing laws to codify recent judicial decisions and make all eight-liners unambiguously illegal. 

· Increase criminal penalties.  

· Provide funding for proper enforcement of current law.  
Due to the illegal nature of most eight-liner operations it is hard to discover the amount of revenue produced per machine day, as well as the amount of revenue they produce per year, and the amount given to charity.
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Article from the Denton Record-Chronicle

“Officials keeping after 8-liners” May 31, 2004


Recent article with a few great quotes from law enforcement as well as owners that show just how little enforcement is necessary.  In this case, merely a letter to the Denton game rooms threatening enforcement shut them down.
Possible Contacts for further information:

Joe McKey

Analyst Supervisor, Special Crimes Division

Texas Department of Public Safety

(512) 424-2200
Mike Reck

Enforcement Division

State Comptroller’s Office

(512) 475-0381

Weston Ware

Texans Against Gambling

(972)709-7756

Amusement & Music Operators of Texas
P. O. BOX 11561
AUSTIN, TEXAS 78711-1561

(512) 472-1043
Christian Life Commission

Citizenship and Public Policy Division

Baptist General Convention of Texas

814 San Jacinto, Suite 307

Austin, Texas 78701

(512)473-2288
